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H.L.(E) purpose by the tolls he is entitled to levy and on his ceasing

to avail himself of his right to collect tolls under the patent.
8. That if he is not able to collect enough to keep the locks
in repair and he collects no tolls his obligations to keep the

GExerAL. Jocks in repair also cease, although technically his patent might

have to be cancelled to make his position legally invulnerable,

4. That the insufficiency of the tolls appears to be estab-
lished, but if it is doubtful an inquiry should be directed.

5. That similar observations apply to the stanch.

6. That both Farwell J.’s judgment and the order of the
Court should be varied in accordance with these views.

7. That as each party has claimed too much, each should
- bear his own costs here and below. '
" That is the order I should propose, but the order of the
House will of course be that proposed by my noble and learned
friend Liord Macnaghten. I will, however, add the remark
that it is obvious that in any view of the case if the Ouse is
to be maintained as a public navigable river a special Act of
Parliament must be obtained. :

Judgment of Farwell J. and order of the Court of
Appeal reversed; respondents’ cross-appeal
and action dismissed with costs both here
and below : cause remitted to the Chancery
Division.

Lords’ Jowrnals, August 5, 1904,

Solicitors : Batten, Proﬁiﬂ & Scott; Peacock & Goddard, for
J. Percy Maule, Huntingdon,
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Trust—Church—Identity— Fundamental Doctrines—Limits to Power
of Union.

The identity of a religious commurity described as a Church consists in
the identity of its doctrines, creeds, confessions, formularies, and tests.

The bond of union of a Christian association may contain a power in
some recognised body to coutrol, alter, or modify the temets or principles
at one time professed by the association; but the existence of such a
power must be proved.

The denomination of Christians which called itself the Free Church of
Scotland was founded in 1843. It consisted of ministers and laity who
seceded from the Established Church of Scotland, but who professed to
carry with them the doctrine and system of the Istablished Church,
only freeing themselves by secession from what they regarded as
interference by the State in matters spiritual. Two main fundamental
doctrines which the appellants, the minority of the Free Church,
asserted that the seceders in 1843 carried with them and issued in their
Claim, Declération, and Protest to their supporters and benefactors in
that year to stand for all time were' the Establishment principle, and
the unqualified acceptance of the Westminster Confession of Faith, and
they further asserted that these doctrines were part of the constitution of
the Church and could not be altered. In 1843 and subsequent years
the response to the appeal for funds was most bountiful, and the Free
Chburch was endowed by the liberality of its members, the property being
secured under what was called a “ Model Trust Deed.” For many years
efforts had been made to bring about a union between the Free Church
and the United Presbyterian Church, also seceders from the Established
Church, but a Church pledged to disestablishment. In 1900 Acts of
Assembly were passed by the majority of the Free Church and unani-
mously by the United Presbyterian Church for union, under the name of
the United Free Church, and the Free Church property was conveyed to
new trustees for behoof of the new Church. The United Presbyterian
Church was opposed to the Establishment principle, and did not maintain
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the Westminster Confession of Faith in its entirety. The Act of Ul?.l;)]!] left
inisters and laymen free to hold opinions as regards t'he Est:fbhs n}ent
n2’inci le and the predestination doctrine (in the Westminster Confelisfnz
a}:s thepy pleased. The respondents contended that the Free Chure ad
i i long as its identity was preserved.
full power to change its doctrines so long s proserved
inori he Free Church, objected to the
llants, a very sinall minority of t -
T:iimnpfneaintaininw that the Free Church had no poser to cl:m.ngeh its
zricrin,n.l doctrines, or to unite with a body which (‘ild not confe:; t c;sc—
do:::trines and they complained of a breach of. trust 1ga;mu;hhasf 0; tph:t
, hurch was no longer being used for behoo
B o e e i ion in the name of the General
h. And they brought this actien in E
ii:er;bly of the F'ry;e Church, asking substantially for i declara:or that
i Church, were entitled to the property :—
they, as representing the Free , edt propery i
i isi he Second Division of the
Held, reversing the decision of t 0 > ot o
’ i dissenting), that the Establis
ion (Lords Macnaghten and Lindley enting t the F
Se::ltor;)r(inciple and tl?e Westminster Confession were distinctive tenetts
::' the Free Church ; that the Fres Church had no povg}elr, w}lller:hp:o;t)ﬁl;ry
, i f the Church; tha e
to alter or vary the doctrine o ‘
w:z :x?ct:ieetnign, as the United Free Church had 'no't pr'eserved its
i“trientity with the Free Church, not having the same dxstmct‘lve étz]etsﬁ
and that the appellants were entitled to hold for bebf)of .of th%é* ree Churc
the property held by the Free Church before the union in 19 0. .
BP LIz)rd Macnaghten: (1.) That the Free Churc}l W1-1en it came in (;
xis{ence claimed the power of altering and at?lendmg 1ts: C.(n;fesswn o
;‘aith and accordingly could declare the Establishment }])rmmp(? a;x ;»p(;[}
st : i i f the formula required fro
i d could relax the stringency o )
ql{isi;ltc;:;:sd others; (2.) that provision for expansion and develolinenlt;
::;s art and parcel of the original trust under which the Ff‘ree (tl ure
fund:)had been collected, and that there had bee? nlo béea?hto tr;s (.)f e
i : interpretation of the Scripture
By Lord Lindley : That any in or of the
A by the General Assembly o
inate standards boni fide adopted by Lssen
;l‘lrizrgll?jr:h and held by them better to express -the doctrine mtend;dt 1:0
be ex ressed’by the language used in the Confession, was not beyond the
powerp of the Free Church, and that there was no breach of trust.

APPEALS against decisions of the Second Division of the
ssion, Scotland. (1)
CO';;ZO:pS;illants in the first appeal were ofﬁce;earecr}sma.zxg
certain members of the General Assembly of tl?e ree ; red
who remained in the Free Churcl:f at the union irggg.lor; ;
below) with the United Presbytez:xan Church uil ! th,e a;&id,
secondly, the members of a committee empowered by

bly to sue on its behalf. ,
AS;?ek?; a};tion was brought against three sets of defendants

(1) (1902) 4 F. 1083,

a.C. AND PRIVY COUNCIL.

who were the respondents :
the Free Church before the union—that is to say, those who
held the General Church property before 1900 ;
persons claiming to be general trustees after the union for
the United Free Church, and as such claimin
behoof of the said Church the whole property of the Free
Church so far as vested in the general trustees of that Church
in October, 1900; (3.) the Moderator, office-bearers, and
members of the General Assembly of the United Free Church
and its Commissioners, '

These appeals arose out of the union between the Free
Church of Scotland and the United Presbyterian Church in

1900. These Churches were both Presbyterian Churches, ™ -

neither of them were connected with the State, and under the
union the Churches were united under the name of the United
Free Church of Scotland. In the Free Church the union wag
approved and passed by a majority of 643 against 27 in the
Free Church Assembly—the Supreme Court of the Church—
on October 30, 1900. In the United Presbyterian Church
‘the union was agreed to unanimously. A small number of

- ministers (24 out of 1100) and a larger number of laymen—

-that is, office-bearers and members, most of them resident,
in the Highlands—disapproved of the union and refused to
enter the United Free Church. They were the appellants and
‘pursuers in the first appeal, and they claimed that they and
.those who adhered to them alone represented the Free Church

.of Scotland, and were alone entitled to the whole funds and

property of the Free Church which were held for behoof of
the Church by its general trustees, who were the respondents
in the action, namely, Liord Overtoun and others, The first
appeal was concerned solely with the property of the Church

'&s a whole.

Upon the formation of the union large majorities of the
congregations adhered to the minority in the;Assembly and
desired to continue the worship in their churches in connection
with the Free Church, and they refused to surrender these
churches to the United Free Church. Thereupon the General

Assembly of the United Free Church and its' Moderator
A. C. 1904, 3 2N
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Form or another of the work of the Free Church as associated

in 118;13ri‘h The appellants sought declaratory conclusions —1—& - 115;.0180')

gel(le.ml tral.]tstaélisp;;);;ftyls’ested as at October 80, 1900, in the Fm-:v&cncu

B e e Iree Church appointed under various °FScoTLAND
mbly of that Church were vested in and held by ASSGL;;EIE'\SF)

them for behoof of the Free Church, and that no part thereof Ovssrooy’
RTOTUN

) H.L.(Sc) brought actions against the ministers and others to oust these
'5 1904 ministers, &c., and obtain possession of the churches. Of these
F“:&URCH actions at least five had been raised in the Court of Session,
"‘ég‘égg‘:;“ and four were decided on the same date as the first appeal. An
Asseney or) appeal to this House was taken in one of these four actions,

: Ovemrocy  Which was the second appeal (1), the appellants being the Rev.

oo

i
"
ol
i
i

D. M. Macalister and others (defenders), and the respondents
(pursuers), R. Young and J. Harvie, acting trustees, in whom the
Free Buccleuch and Greyfriars Church, Edinburgh, was vested,
and also the Moderator of the General Assembly for the time
being. The action related to the Free Buccleuch and Grey-
friars Church, which, prior to the alleged union, belonged to
the Free Church. The appellants disapproved of the union,
and were not members of the United Free Church, but they
had continued to retain possession of the Church and refused
to recognise the right of the respondents. The respondents
alleged that under the Model Trust Deed the property was not
held by the congregation as o congregation, but was held by
the trustees for it only as a congregation of the Free Church
or any united body of Christians; and they contended that if
the action of the Free Church in entering into the union was
valid it followed that the property in question was held for
behoof of the United Free Church and subject to the regula-
tions and directions of its Geeneral Assembly. The appellants
denied that they became subject to the ecclesiastical jurisdic-
tion of the Edinburgh Presbytery of the United Free Church,
and insisted that its jurisdiction was void and ineffectual;
and that the only ground put forward to exclude them from
possession of the congregational buildings occupied by them was
their refasal to depart from the principles and standards hereto
consistently professed by them in common with the whole
Church, or to enter into a union which they regarded as
destructive of the identity of the Church to which they had so
long belonged. In the first appeal the property consisted of
real estate of considerable value and of personalty amounting
to over 1,000,0007,, which were the results of gifts or bequests
or the product of collections devoted to the promotion in one
(1) See United Free Church v. M*Iver, (1902) 4 F. 1117.

o amm e

Cptwah -

c;)uld l‘>e _lawfully diverted to the use of any other association
0 (}J)h;l.stla.ns not maintaining the whole fundamental principles
embodied in the constitution of the Free Church withoutlih
conse:lt fof the said Church, or, at least, without the unanimou:
assent of the members of g lawfully convened General A
of the Church. el Assermbly
's'g.;s s(g‘.:)ia'tl;lé&t tge United Free Church was as an a.ssocia,tioh”
under a constitution which did n
: under a con ot embod
provide for mglntalnlng Intact the whole principles Whichy n -
fundamental in the constitution of the Free Church e
. (3.) T-ha.t the United Free Church had no right, title
mte4rest In any part of the property in question , x
(4.) That former members of the Free Church of Scotland

+ who had adhered to the United Free Church had thereby lost

all beneficial right to such i
restod migmeste ch property saving only indefeasible
| §5.1) That the respondents vested in the said property could
not lawfully apply the same for behoof of the United
Church or its members. pited Hreo
N :g;:)ia'tl‘};at tf; aﬁ)pella,nts and those adhering to and lawfully
ed with them lawfully represented th
Scotland, and were entitl ) oty orch of
, ed to have the whole ]
and funds applied according { the p et
. g to the terms of the trust
: ]
:;l(l)lsch t?;y were respectively held for behoof of themselve;1 zgg
e adhering to and associated with
them ituti
the true and lawful Fre : ot thet e
e Church of Scotland; and
respondents under whose control i o
: the said lands, & i
for the time bein e ot e
g were bound to hold and
bobon g ook and apply the same for
el ppellants and their foresaid j
lawful orders of the G o the Tree G She
eneral Assembly of the F
to denude themselves of’ : | it e
s of the whole of th i i
f e sald lands, &ec.
svour of the general trustees nominated by said G:e(;;rla.nl
3 2N2

e e . =t -
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Mass was prohibited. (1) Knox’s Confession was the Confession H. L. (So)
of the Church down to 1647, when the Westminster Confession 1904
was adopted. In 1563 (c. 8), although no Church was yet estab- an}:nncu
blished, ministers were endowed (2), and so early as 1561 the °F ScoTLAND

(GENERAL
ministers were put into possession of incomes (Acts 1567, A==EMBLY oF)

H.L. (Se) Assembly or its Commission, subject always to the trusts upon
1904 which the said lands, &c., were held for behoof of the Free
FBE:&URCH Church of Scotland as at October 30, 1900. Alternatively to
_OF SCOTLAND 41 oo declaratory conclusions, declarator was sought that the

G . . .
A=(511;:1\1‘3’“([;?) appellants and those adhering to them by declining to adhere to

Oventous  the association known as the United Free Church of Scotland, c. 10; 3 Thomson’s Acts, 24). In 1567 Queen Mary resigned Ovﬁzmonv
(LomD). 14 by electing to maintain themselves in separation therefrom in favour of her son James, and in that year, owing to doubts (LorD).
-_— =] s a. . - 1

MACALISTER ¢ an agsociation or body of Christians under the name and as to the validity of tzhe previous Acts Q\Iary being absent at M“C’;’.‘“““A
Youxe. distinctive principles of the Free Church of Scotland, had not that date from the kingdom), the Scottish Parliament passed  Youw.

Jost or forfeited any rights which they had at or prior to
October 30, 1900, in the said lands, property, and funds, but were
entitled to the use and enjoyment thereof (subject to the trusts
affecting the same) either by themselves or along with such of
the respondents as being formerly members of the Free Church
had associated themselves as members of the United Free
Church, or others having right thereto or therein, and that in
such proportion and upon such conditions as might be deter-
mined in the course of the process. The appellants also asked
for interdict, and if necessary for reduction of the pretended
Acts passed by the Free Church and the United Free Church
on October 30 and 31, 1900,

Tt is necessary to give some historical facts. Queen Mary
of Scotland succeeded as an infant in 1542, and during her
minority the first movement for reformation commenced. This
was for some time under the control of the persons called
the Tiords of Convention. In 1557 the first Convention was
signed, and in 1560 Knox’s Confession was adopted by the
Estates of Parliament. (1) The Confession attributed to
John Knox was included in the Act of 1560. In the same
year Papal jurisdiction was abolished (2), and all statutes
favouring idolatry and superstition rescinded. (3) Then the

in ony tyme heireftir title or ryte be
the said bischope of Rome or his sait
to ony thing within this realme under
the panis of barratrye. . . .”

(3) 1560, ¢. 3 (Thomson ii. 535):
“The thre Estaitis of Parliament hes
annullit and declarit all sik actis maid
in tymos bipast not aggreing with

(1) See Appx. A, p. 723.

(2) Act, 1560, c¢. 2 (Thomson il
534): “Thairfoir hes statute and
ordainit that the bischope of Rome
hais na Jurisdictioun nor autoritie
within this realme in tymes cuming:
and that nane of our saidis soveranis
subjectis of this realme sute or desire

several important Acts, in which James confirmed the Act
abolishing Popery (1567, c. 3), and rescinded all Acts favouring

idolatry, and repeated the Confession of Faith (1567, c. 4). (3)

Goddis word and now contrair to the
confessioun of oure fayth according to
the said word publist in this parlia-
ment to be of nane avale force nor
effect. . . .”

(1) 1560, ¢. 4 (Thomson ii. 533):
“ Aud presentlie notwithstanding the
reformatioun already maid according
to Goddis word yet not the less thair
is sum of the same papis kirk that
stubburnlie perseveris in thair wickit
Idolatrie Sayand Mess and baptizand
conforme to the papiskirk prophanand
thair throw the sacramentis foirsaidis
in quiet and secreit places Regardand
thair throw nather God nor his holie
word Thairfoir it is statute and ordanit
in this present parliament that na
maner of person or personis in any
tymes cuming administrat ony of the

. sacramentis foirsaidis secreitlie or in

ony uther maner of way bot thai that
are admittit and havand poswer to that
effect and that na maner of person
nor personis say mess nor yit heir
mess nor be present thairat under the
pane of confiscatioun of all thair guids
movable and unmovable and puneis-
sing of their bodeis at the discretioun
of the magistrat, . . .”

(2) Act 1563, c. 8 (Thomson ii.

539): “That thay that ar appointit

or to be appointit to serve and minister
at ony kirk within this Realme have
the priucipall mans of the persoun or
Vicar or samiekill thairof as salbe

* fundin sufficient for staiking”’ (namely,

accommodating) ““of thame to the
effect that thay may the better await
upon the charge appointit and to be
appointit to thame quhidder the saidis
gleibis be set in few or tak of befoir
or not or that ane ressonabill and
sufficient hous be biggit to thame
besyde the Kirk be the Persoun or
Vicar or uthers havand the saidis
mansis in few or langtakkis. . . .’

(8) 1567, ¢. 4 (Thomson iii. 14) :—
“Anent the annulling of the actis of

Parliament maid aganis Goddis
Word, and mantenance of idola-
trie in ony tymes bypast.

“And for eschewing of sic incon-
venientis in tyme cuming, the thre
Estatis of Parliament hes annullit and
declarit all sic actis maid in tymes by
past, not aggreing with Godis word
and now contrare to the Confessioun
of faith according to the said worde
publist in this Parliament to be of
nane availl, force nor effect.
the contravenaris of the samin act
in ony time heirafter to be puneist
according to the Lawis, Of the qubilk
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next Act (c. 7) (2) defined the jurisdiction of the Church. Then
followed the Coronation Oath, 1567 (c.8.) (3) Inthesame year
was passed an Act bearing on the jurisdiction of the Church. (3)
as passed which required subscription

to the Confession, and gave the Church jurisdiction as a Church
Court (3), and another sanctioned Church excommunications—
1572 (c. 14) (3)—and afforded a civil sanction to the Church’s
Censure Acts, 1572, cc. 4 and 14. (3)

Confessioun of the faith the tennour
followis.

“The Confessioun of the Faith and
doctrine belevit and professit be the
Protestantis of the Realime of Scotland,
exhibitit to the Estatis of the same
in Parliament and by thair public
votis authorisit as a doctrine groundit
upon the infallibill word of God.”
(Then follows the Confession of TFaith
of 1560 in articulate chapters.)

“Thir actis and articklis ar
red in the face of Darlia-
ment and ratifyit be the
thre Estatis at Edin-
burgh the sevintene day of
August the yeir of God
1560 yeiris.”

(1) 1567, c.6 (Thomson, iii. 23) :—
« Anent the trew and haly kirk and

of thame that ar declarit not to
be of the samin.

“Jtem forsamekle as the ministeris
of the blissit Evangell of Jesus Christ
quhome God of his mercie hes now
rasit up amangis us or heirefter sall
rais aggreing with thame that now
levis in doctrine and administratioun
of the sacramentis and the pepill of
this Realme that professis Christ as
he now is offerit in his Evangell and
do communicat with the baly sacra-
mentis (as in the reformit kirkis of
this Realme ar publictlie administrat)
according to the confessioun of the
faith. Qur soverane Lord with avise

. of my Lord Regent and the thre estatis

of this present Parlisment hes declarit
and declaris the foirsaid Kirk to be the
onlie trew and haly Kirk of Jesus
Christ within this Realme and de-
cernis and declaris that all and sindrie
quba outher gainsayis the word of the
Evangell ressavit and apprevit as the

" heidis of the confessioun of faith pro-

fessit in Parliament of befoir in the
yeir of God 1560 yeiris as alswa
specifyit in the Actis of this Parlia-
ment mair particularlie dois expres
and now ratifyit and apprevit in this
present Parliament or that refusis the
participatioun of the haly sacramentis
as thay ar now ministrat to be na
memberis of the said Kirk within this

Realme now presently professit, swa

lang as they keip thame selfis sa

devydit fra the societie of Christis
body.” '

(2) Act 1567, ¢. 7 (Thomson, iii.
23):—

“ Apent the admissioun of thamo
that salbe presentit to benefices,
havand cure of ministrie.

“Jtem it is statute and ordanit
....that the examination and admis-
sioun of Ministeris within this Realino
be only in power of the Kirk,
now oppinlie and publicklie professit
wishin the samin. The presentatioun
of lawit patronageis always reservit
to the just and ancient patronis. . . .

(3) See Appx. C, p. 727.

‘1’ ‘ '
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In 1579, c. 6 re-enacted the Act 1567, c. 6, which estab-
lished the true and only Kirk; this was merely done because of
a printer’s error in the earlier Act. During the above-men-
tioned twenty years there were communications between the
Church and the State; and about 1579 the Church prepared
what was termed the ‘‘ Second Book of Discipline " (1), some

parts of which entered the Act of 1692.

The Black Acts

(1584, c. 2, c. 5), followed. The King came of age in 1587;
there followed 'Act 1587, ¢. 2 (2), which again ratified his
previous Acts concerning the liberty of the Kirk. Up to 1592
Presbytery and Episcopacy had been going hand in hand in the
Church, but in that year Presbytery was established as the form

(1) See Appx. D, p. 727. .
(2) Act 1587, ¢. 2 (Thomson, iii.
429) :—
« Ratificatioun of the libertie of the
Kirk of God.”

(3) Act 1592, c. 8 (Thomson, iii.
541):—
“ Act for abolisheing of the actis
contrair the trew religioun.

“....this present Act ratifies and
apprevis all liberties privileges immuni-
ties and fredomes quhatsumevir gevin
and grantit be his hienes his regentis
in his name or any of his predecessoris
to the trew and hally Kirk presentlie
establisht within this realme and de-

_ ¢lairit in the first act of his hienes

Parliament the tuentie day of October
the yeir of God 15379 [c. 6, and 1581,
e 1)... .. and all uther actis of
parliament maid sensyne in favouris
of the trew Iirk AxD Srcryx Ratifies
and apprevis the general assemblies

" "appoyntit be the said Kirk And de-
_clairis that it salbe lauchfull to the
.’Kirk and ministrie everilk yeir at the
“* leist and ofter pro re nafa as occasioun
. and necessitie sall require To hald and

keip generall assemblies Providing

. that the kingis Majestie or his com-

_of religion in Scotland—1592, c. 8. (3) The next Act (1592,

missioner with thame to be appoyntit
be his hienes be present at ilk general
assemblies befoir the dissolving thairof
nominat and appoint tyme and place
quben and quhair the nixt generall
assemblie salbe haldin. .. .. Arxp
418 ratifies and apprevis the sinodall
and provinciall assemblies To be haldin
be the said kirk and ministrie twyiss
ilk yeir as they haif bene and are pre-
sentlie in use to do within every pro-
vince of this realme AxD RaTIFEISand
apprevis the presbiteries and particu-
lare sessionis appointit be the said
kirk with the haill jurisdictioun and
discipline of the same kirk agreit
upoun be his majestie in conference
had be his hienes with certane of the
ministrie convenit to that effect Off
the quhilkis articles the tennour fol-
lowis Materis to belntreatit in Provin-
ctall Assemblies Thir assemblies are
constitute for wechtie materis neces-
sary to be intreatit be mutual consent
and assistance of brethrene within the
province as neid requyris This assem-
blie hes power to handle order and
redress all thingis omittit or done
amiss in the particulare assemblies.
1t hes power to depose the office beraris
of that province for gude and just
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| g
’ f;;n(i : Wd;sbate:ezween the two Parliaments as to the union of H. L (Sc)
& _ » anAct was passed in 1604 with a i isi | '
, e : rctwasy special provision. (1) 1904
leaniznles s Z,rglval In England he reverted to his Episcopalian ygy vév
gs, and down to 1638 there was the Episcopalian inter- °F Seortavn

lnde, duri i e
ring which James and Charles respectively attempted AS(S(;ﬁ:EgA;F)

to restore the Episcopacy to Scotland; however, in 1638 the Ovees
f ERTOUN

H.L.(Sc) c. 9) (1) conferred civil sanction upon sentences of deprivation.
1904 James succeeded to the crown of England iin 1603, and, there

o

FreE CHURCH . Lo . X «
oF ScoTLAND caussis desserving deprivation And  to recite certaln Acts: ¢ Item the

(GEYERAL  geperallie thir Assemblies hes the Kingis Majestie and Estaittis foirsaids ;
ASSEm:.LY oF) haill power of the particular elder- declaris that the secund act of the par- E
Oz"lljn’.ro;'}r schippis quhairof thay ar collectit.  liament haldin at Edinburgh the xvif :
OBD).  Materis to le Intreatit in the Presbi-  day of May the yeir of God J"v* Ixxxiii) H : . ' ;
Macapster leries  The Powsr of the Presbiteries  yeirs” (one of the Black Acts) “sald Scottish nation uprose against Eplscopacy and Charles’s demand
v is to give diligent labouris io the na wayes be prejudiciall nor dirogat ‘ for Royal supremacy. M
YOUNG. poundis committit to their chairge. —any thing to the privilege tha God has Between 1638 and 1647 import t ’ ACAvI:ISTER
- That the kirkes be kepit, in gude gevinto the spirituall office beraris in porfant events occurred, which Youxg,

RCIY

(Lorp.)

< i s

e

ordour To enquyre diligentlie of
nauchtie and ungodly personis and to
travell to bring thame in the way
agane be admonitioun or threatening
of Goddis Jugementis or be correctioun.
It Appertenis to the elderschip to tak
heid that the word of God be puirlie
preachit within their boundis the
sacramentis richtlie ministrat the dis-
cipline intcrtenyit And the ecclesias-
ticall guidis upcorruptlie distributis
It belangis to this kynd of assemblies
To caus the ordinances maid be the
assembleis, provinciallis, nationallis
and generallis to be kepit and put in
execution To mak constitutionis
qlkis concernis  To wpemov in the kirk
for decent ordour . . . . It hes power
to excommunicat the obstinat, formall
proces being led and dew intervall of
tymes observit. ANENT PARTICULARE
Kirkis GIF they be lauchfullie rewlit
be sufficient ministeris and sessioun
thay haif power and jurisdictioun in
thair awin congregatioun in matteris
eclesiasticall snd decernis and de-
clairis the saidis assembleis presbi-
teries and sessiounes, jurisdictioun and
discipline thairof foirsaid to be in all
tymes cuming maist just gude and
godlie in the selff Notwithstanding of
quhatsumever statutes actis cannon
civile or municipale lawes maid in the
contrair to the qlkis and every ane of
thame thir presentis sall mak expres
dirogation.” Then the Act proceeded

the kirk concerning headis of religioun
materis of heresie excommunitioun,
collatioun or deprivatioun of minis-
teris or ony sic essentiall censoris

speciall groundit and havand warrand

of the word of God Item oure said

Soverane Lord and Estaittis of Parlia-

ment forsaidis abrogatis cassis and

annullis the xx act of the same parlia-

ment haldin at’ Edinburgh the said

yeir J velxxxiiij yeiris granting cora-

missoun to bishoppis and utheris Juges.
constitute in ecclesiasticall caussis to

ressave his hienes presentatioun to

benefices To give collatioun thairupory

and to put ordour in all caussis eccle-
siastical qlk his Majestie and estaittis
foirsaidis declairis to beexpyrit in the:
self and to be null in tyme cuming

and of nane availl force mnor effect
And therefoir ordanis all presenta-
tiounis to benefices to be direct to the
particular presbiteries in all tyme
coming with full power to thame to
give collatiounis thairupon and to put
ordour to all materis and caussis eccle-
siasticall within their boundis accord-
ing to the discipline of the Kirk
Provipixe the foirsaidis presbiteries
be bund and astrictit to ressave and
admittquhatsumeverqualifiet minister
presentit be his Majestie or uther laic
patrounes.”

(1) Act 1592, ¢. 9 (Thomson, iil.
542) :—
« Anent depositioun of unqualifiet

;'zs:;teddin ?Je apfpointment of the Westminster Assembly and
, e adoption of what was popularl i
Confe:ss:ion. (2) The Confessiog lf)ad bech?rl;ie(tlhlf Zef: mmslt)er
: 'of Divines at Westminster between 1643 and 1yG47 sfs[im ;
mten(.led to be the Confession of Faith in all Chur h. ;b tin
1647 it was abandoned by the King’s actions. Thess bt
On December 8, 1638 (the Act of the Assembly at Glasg
declared Episcopacy to be abjured; Act, August 27 322'
approved of the Confession of Faith; Act: of As,se bl :
approved of the larger and shorter catechisms:; and nj&ty
October 29, 1690, ordained the subscribing of the’ Confessizn,

of Faith. In 1661 the Restorati
lon took place ; :
~¢. 28, the Revolution Settlement. place ; and in 1689,

In 1689 (3) a claim of right was presented to King William

personis frome thair functionis
and beneficis.”

“And that the said sentence of
deprivatijoun salbe ane sufficient cause
to mak the said benefice to vaik
thairby And the said sentence being
extractit and presentit to the patrou;
The said patroun salbe buund to pre-
sent ane qualifiet persone of new to
the kirk within the space of sex
monethis thairefter.”
264(1;):_fd 1604, c¢. 2 (Thomson, iv.

“ Act in favouris of the Kirk.”

* That the commissionaris votat and
electit in this present Parliament for
treating upoun the union betuix the
Realmes of Scotland and England sall
bave na power be vertue of thair said

Commissioun of the date of thir pre-
sentis To treat confer deliberat nor do
anything that in ony maner of way
may be hurtfull or prejudiciall to the
Religioun presentlie professit in Scot-
land actis of parliament maid in favouris
of the samyn religioun and discipline
establissed and observit for Intertene-
ment and preservation thairof.”

(2) Ree Appx. E, p. 730.

(3) Act 1689, c. 28 (Thomson, ix.

188) 1—

“The Declaration of the Estates of
the Kingdom of Scotland con-
taining the Claim of Right
and the offer of the Cro:ne
to the King and Queen of
Ebgland.

“ Whereas King James the seventh

%
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R i i the next Dyet.”
O}\:'E::romz 10 be brought in and presented in Parliament

i i i as
(LORD).  mhen on May 26 “ The Confession of Faith undex(‘ivirrltt:; evl:ce
LORD). R i
MacaLSTER thig day produced, read, and considered word by wordin p
v
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H. L. (SC-

i Tpiscopacy. -
the Reformation from Xp -
Ch’;lrg;soi’s Acts, ix. p. 117, shew that on May 23, 1690, i

y &
as Ordered Tha:t the Clerke Reglster cause tr&nscr ve

. double of the Westminster Printed Confession of Faith
0

f their Majesties High Commissioners and the Es;a‘tes (;)ftfag;
;)iament and being voted and approv:nthwa.shgzhalclfnfeSSion
corded i whi
i bookes of Parliament, of the .
rec%'rd'i(lin l:hzh:ean follows.”” Then followed the Westrﬁmsz;r
%f nfaelssion of Faith. Then the Act 1690, c. 7 (1), followed,
)

R P O

© Wwas passed ratifying and approving the laws
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Tke appellants maintained that the provision in the Act m.I, (8¢)
1693, c. 38 (1), with regard to the subscription to the Confession 1904

of Faith was and is incumbent on the Established Church, and "0

REE CHURCH
continued to be accepted by the Free Church up to the union ©oF Scorraxy

. . . (GENERAL
In question, but after the union there was no longer the Assevsry OF)

obligation on a United Free Church minister to declare the Ovinmon
same to be the confession of hig faith, or to own the doctrine (Iﬂ’)'
therein contained to be the true doctri

ne which he would MAC:yLIsTER
constantly adhere to.

Youne.
The Church having been established at the Revolutionary =
Settlement, then at th

e union of the Crowns the Act of 1703

for establishing,
maintaining, and preserving the true refor

i 690,
d ratified the Westminster Confesswn..(.?.) By :]he‘ ‘A;ac’:riier 5
2n53 patronage was abolished (2) ; and in 1697 the

Act passed. (3)

being a profest papist did assume ttlllﬁ
tegall power, and acted as Ixmg wi i
out ever takeing the oath req}xlred y
law, whereby the King,'at his access
to the government is obliged to swear,
To maintain the protestant_ rehgu;n
and to rule the people according to the
laudable lawes : and Did by the advyze
of wicked and evill Counsellv'srs, Inva ‘e
the fundamentall Constitution of this
Kingdome And altered it from a}egall
limited Monarchy, to ane Arb1ti)r;.ri
Despotick power and in 2 pu 11ct
proclamation, asserted ane absolu T
power to cass anoul and d'lssa.xble al
the lawes, particularly arraigning th.e
lawes Establishing the protestant reli-
gion and did Exerce that power t‘o .the
:ubversion of the protestant Religion,
and to the violation of the lawes and
iberties of the Kingdome. . . .
hb‘e‘r:&lfl which are utterly and
directly contrairy to the knownc;
lawes, statutes and freedomes o
i lme.” .
thl[slil:-e::hen referred to Prince William

of Orange.]

« In order to such an Establishment,

as that their religion lawesand libert:ies
might not be again in danger of bg}ng
subverted, And the saids Estates being
now assembled in a fulland free. repre-
sentative of this nation, Tal.;emg to
their most serious consideratione, the
best meanes for attaining the end's
aforesaid Do In the first place, as their
ancestors in the like cases have usua"lly
done for the vindicating and a'ssert.mg
their antient rights and llbertlef,
DecLARE THAT By the law o.f this
Kingdome no papist can” be King or
n. )
Q‘f‘efl'hat Prelacy and the superiority
of any office in the church, above
presbyters is, and hath b‘een a great
and insupportable greivance and

trouble to this nation, and contrary

to the Inclinationes of the generality
of the people ever since the reforma-
tione (they haveing reformed from.
popery by presbyters) and therefor
ought to be abolished.” i

(1) See Appx. F, p. 735.

(2) See Appx. I, p. 72?‘6.

(3) See Appx. G, p. 756.

PN N

T,

e
%
?

religion, (2)

Protestant religion.

(1) See Appx. F, p- 736.

(2) Act 1703, ¢, 2 (Thomsen, xi.-
104), “Act for secureing the true
Protestant Religion and Presbiterian
Government,” ratifies and approves
the laws for « establishing maintain-
ing and preserveing the true reformed
Protestant Religion and the true
Church of Christ as at present owned
and settled within this Kingdom as
likewayes for establishing ratefieing
and confirming Presbiterian Church
Government and Discipline , , .
Ratifies Approves and Confirms the
fifth Act™ (1690) “of the Second

. Session of King Willisam and Queen

Mary’s Parliament Intituled Act Rati-
fieing the Confession of Faith and
Settleing Presbiterian Church Govern-

 ment in the haill heads clauses knd

-articles thereof. . . ., . ”

(3) Act 1705, c. 50 (Thomson, xi.
295), provided *“that the said Com-

“ Tissioners shall not treat of or con-

cerning any alteration of the Worship

iscipline and Government of the
Church of this Kingdom as now by
law established,”

med Protestant

Then came the treaty with Englang, 1705,
c. 50 (3), and the Act of 1707, c.

6 (4), for securing the

(4) Act 1707, c. 6 (Thomson, xi,
402) :—

“Act for Securing the Protestant
Religion and Presbyterian Church
Government.

“Our  Sovereign Lady and the
Estates of Parliament considering
that by the late Act of Parliament
for a treaty with England for an
Union of both kingdoms It is pro-
vided that the ‘Commissioners for
that Lreaty should not treat of or
concerning any alteration of the
Worship Discipline and Government
of the Church of this Kingdom as
now by Law Established which Treaty
being now reported to the Parliament,
and it being reasonable and necessary
that the true Protestant Religion as
presently professed within this king-

_ dom with the Worship Discipline and

Government of this Church should be
effectually and unalterably secured,
Therefore Her Majesty with advice
and consent of the said Estates of
Parliament Doth hereby Establish
and Confirm the said true Protestant
Religion and the Worship Discipline
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In the next Act—1707, ¢. 7 (Thomson, x1. 406)—the Treaty

oF SCOTLAND tho egtablished religion in Scotland.
) of the British Parliament the right of patronage was
Patronage had in 1690 been abolished; but on

the narrative that its abolition

Parliament in 1711 restored patronage.

of Union was ratified and approved, and the Treaty of Union
ones Onurnon Te-enacted and embodied in it the provisions with regard to

In the Act of 1711

had not proved satisfactory
That was the state

under which the question of disruption began in 1833. Patron-
age existed originally; then in 1690 it was abolished, and a
modified form of popular call to the minister given—namely,
to the heritors or landed proprietors who paid the tithe with
the elders; and then in 1711 patronage was re-established.

In 1833 what may be called the progressive party in the
Church passed an Act of Assembly declaring that the ministers
of the parliamentary churches—narmely, churches which were
erected in the Highlands and outlying districts under certain

and Government of this Church to
continue without any alteration to
the people of this land in all succeed~
ing generations. . . . . ? [t confirms
the Act 1600.] “Provides and De-
clares that the foresaid true Protestant
Religion contained in the above men-
tioned Confession of Faith with the
form and purity of worship presently
in use within this Church and its
Presbyterian Church Government and
Discipline, that is to say the Govern-
ment of the Church by Kirk Sessions
Presbyteries Provincial Synods and
General Assemblies all established by
the foresaid Acts of Parliament pur-
suant to the Claim of Right shall
remain and continue unalterable, And
that the said Presbyterian Govern-
ment shall be the only government
of the Church within the Kingdom of
Scotland And further for the greater
security of the foresaid Protestant
Religion and of the Worship Dis-
cipline and Government of this Church

as above established Her Majesty with
advice and consent foresaid Statutes
and Ordains . . . .” [It has already
been ordained that the subscription

to the Confession of Iaith shall be

made by all ministers, and it was
ordained that it shall also be made
by all University principals, pro-
fessors, and masters connected there-
with.] * As also that before or at
their admissions they . . . . shall sub-
gcribe to the foresaid Confession of
Faith as the confession of their faith
and that they will practise and con-
form themselves to the worship pre-
sently in use in this Church and
submit themselves to the Government
~and Discipline thereof. . . . . Asalso
that this Act of Parliament and settle-
ment therein contained shall be insert
and repeated in any Act of Parliament
that shall pass for agreeing and con-
cluding the foresaid Treaty or Union
betwixt the two Kingdoms....”

L s ey o

A. C. AND PRIVY COUNCIL,

H. L. (Sc.)
me way not merely for the 1904

There O°F ScoTLaxp

b in 1838 relating to its inde- ASSEZ‘;?;AZF)

eDdellt HIISdlctlon- 1 Ihen. cam
P ] ( ) e the materlal 1&01; Whlch OVER'IOUN

started the litigation whi
Act, 1835, (@) g which ensued. It was called the Veto (Lorp).

The constitution of the Fre MAC%LISTER
document headed, Claim,

was a resolution of the Chure

e Church commenced ﬁth the

. YOU.NG.
Declara,tlon,

529

encroachments of the Court of Session

1842. (8) Itis g document of
Church (about 38 to 2).
Free Church. The majorit
right was 241 against 111,
below) was signed as Mode
Free Church leaders ;

.(1) See Lord Macnaghten's opi-
nion, p. 632.

(2) May 29, 1835 (Veto Act).  Act
on the Calling of Ministers :—“The
General Assembly declare, That it is
@ fundamental law of this Church
“that no pastor shall be intruded on
any congregation contrary to the will
of.thfa people ; and, in order that this
principle may be carried into full
effect, the General Assembly, with
the consent of a majority of the
Presbyteries of this Church, do declare
fena.ct, and ordain, That it shal] be‘ aI;
‘nstruction to Presbyteries that if, at
the moderating in a call to a vac:mt
Pastoral charge, the major part of the
male heads of families, members of
the vacant congregation, and in fyll
communion with the Church, shall
disapprove of the person in whose
favour the call is proposed to be

tht? majority in the Established
The.ma]ority afterwards became the
Y 1n 1842 in favour of the claim of

The pastoral address (referred to
rator by Dr, Gordon, one of the

and the claim of right
» seconded by Dr. Gordon g0t was moved by

Murra,y Dunlop, the three leaders of the Free
who afterwards went out from the Establisheq

» and spoken to by Mr,
Church party,
Church. The

moderated in, such disapproval shall
be deemed sufficient ground for the
Presbytery rejecting such person, and
that he shall be rejected accordi;cly
and due notice thereof forthwith gi:en,
to ‘aH concerned; but that, if the
major part of the said heads of familjes
shall not disapprove of such person to
be their pastor, the Presbytery shall
proceed with the settlement according
to the rules of the Church : Ang
farther declare, that no person shall
be held to be entitled to disapprove as
aforesaid who shal] refuse, if required
solemnly to declare, in presence o;' -
the Presbytery, that he ig actuated
by no factious or malicious motive
but solely by a conscientious recard’
to the spiritual interests of himse]bf or
the congregation.”

(3) See Appx. G, p. 737,

and Protest anent
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passed the Protestant disruption, the first express document of H. L. (Sc)
the Free Church. (1) 1904

N~

On May 20, 1843, there was a minute by which it was Free Crracn
agreed by the Assembly “ that a communication be addressed OF SCOTLAND

H.L.(S¢) ‘‘Claim, Declaration, and Protest ”’ was adopted by the seceders, .
o 1904  and adopted in the Deed of Demission.

Fres Onvzen A section of the Established Church held that it was their
oF BCOTLAND gpiritual function to supervise the relation between the pastor

e —— e

(GENERAL . . X (GENERAL
AssewBLy oF) and his people, and they considered this relation could only be 4 in the name of this Assembly to the members and friends of AssAaBLY or)
Ovemtovs  properly established, not by imposing ministers from outside '3 the Church throughout the land giving a brief account of the Ovewocy
(L") ypon the congregation (namely, patronage), but by the volun- ? proceedings of Thursday last (May 18), together with a list of  (O50)-
MacaLssTr tary call by the congregation to the minister. Accordingly the : the protesting Commissioners, ministers, and elders.” (2) MAoaLIszER
Yotva. majority passed the Veto Act, which brought them into sharp ' 1t was further agreed that the account of these proceedings ~ Yovx.

contest with the patrons and gave rise to the Auchterarder
Case (1), which came up to this House, and which determined
that by their Veto Act the Established Church had attempted

- to override the Act of Parliament.

On April 25, 1843, a few days before the disruption, there
was a pastoral address by a special committee of the Assembly.
It was for the purpose of calling upon ministers and congre-
gations to set apart a day of humiliation and prayer in reference

to the approaching crisis, (2)

On May 18, 1843, there was

i

should contain the address delivered by the Moderator, Dr.
Chalmers, at the opening of the Assembly. The appellants
maintained that the ministers and elders separating from the

‘ Established Church had not yet carried with them the body

of the Church, and that the communication was in the nature
of the prospectus of the new association. (3)
That was followed by a resolution of the Assembly, May 22. (4)

(1) See Appendix G, p. 741. “Dearly beloved in the Lord.”

(2) “The Assembly again convened
in terms of yesterday’s adjournment,
and being constituted with devotional

[Then is set forth what has taken
place. Then comes the address of
the Moderator, Dr. Chalmers—that is

W[:S]) 52389)0016 S. 661; (1839) ilo;it;1n:h:I;geficélf)h::éea?feg;ij:g exercises by the Moderator, the the address delivered by the Moderator
Macl. . 220. g : grace, inutes of last diet d:— i :
(2) Pastoral Address issued by and abundance, through the ministra- e ooy Gl3% were e 3t the opening of the Assembly ;]

authority of the Special Commission
of the Gereral Assembly of the
Church of Scotland in terms of
their deliverance of the 2lst of
March last. [After referring to the
ordinary civil administration it pro-
ceeds :—]

“But in addition, the Christian
magistrate, as one of the kings of the
earth of whom Christ is Prince,is to
interest himself directly in the affairs
of Christ’s Kingdom, and to act as
the guardian of religion in the land.
In that capacity he has many im-
portant functions to discharge in
reference to the Church; and be has
authority, as the minister of God for
good, to take measures for preserving
peace and order in the Church,—for
reforming abuses and remedying
grievances,—for guarding purity of

tions of the Church, to the people
under his dominion.” .. .. “But
it now appears that an entirely dif-
ferent construction is put upon the
terms of the Church’s establishment
by the civil authorities of this king-
dom, and that she is not only to be
prevented from giving effect to her
fundamental principle, ‘That no pastor
be intruded into any parish contrary
to the will of the congregation, but
is. to be held subject to the inter-
ference of the civil courts, in the
exercise of her most sacred spiritual
functions connected with the preach-
ing of the Word, the administration
of sacraments, the correction of
manners, and other matters ex-
pressly specified in the statutes of
the realin as exclusively under her
control.”*

“It was agreed that a ‘communi-
cation’ be addressed in the name of
this Assembly to the members and
friends of the Church throughout the
land giving a brief account of the
proceedings of Thursday last together
with a list of the Protesting Commis-
tloners, ministers, and elders ; andalso
of the ministers who have concurred
in the Protest; and that the clerks,
with the assistance of Mr. Jaffray, be
instructed to prepare and publish the
communication with the least possible
‘delay. It was farther agreed that
the accounts of these proceedings
should contain the address delivered
by the Moderator at the opening of
this Assembly.”

(3) “Affectionate Representation of
the Free Church of Scotland, 1843.
Issued by direction of the General
Assembly of May 20, 1543.

“Doctor Chalmers addressed the As-
sembly as follows . . . .”—See the
opinion of the Earl of Halsbury L.C.,
post, at p. 618,

(4) “That this Assembly approve
of the report,” *“and following out tte
Claim, Declaration, and Protest,” « do
now, for themselves and all who adhere
to them, separate from the Establish-
ment; protesting that, in doctrine,
polity, and discipline, they truly repre-
sent the Church of their fathers, whose
testimony in behalf of the Crown
Rights of the Redeemer as King in
Zion, and Prince of the Kings of the
Earth, they firmly purpose at all
hazards, and at whatever sacrifice,
still to maintain; and protesting that
henceforward they ave not, and shall
not be, subject in any respect to the
ecclesiastical  Judicatures presently
established by law in Scotland, but
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In terms of that resolution the Separation and Deed of
Demission (1) was prepared renouncing the status, rights, and

privileges held by virtue of the Establishment.

that they are and shall be free to
perform their functions as pastors
and elders towards their respective
congregations” (and they reappoint
a committee) *with instructions to
prepare the draft of an Act and Deed
to bo adopted and subscribed at as
early a period as possible during the
subsequent sittings of this Assembly
renouncing and demitting the status,
rights, and privileges held by virtue
of the Establishment, the said draft
to be reported.”

(1) “ACT or SEPARATION axp
DEED or DEMISSION By
MINISTERS.

“ GENERAL ASSEMBLY, 18434,
“23rd May, 1843.

“The General Assembly having
approved of and adopted the draft of
an Act and Deed to be subscribed
by Ministers adhering to the Protest,
renouncing and demitting their status,
rights, and privileges, held by virtue
of the Establishment, and the said
Act and Deed having thereafter been
extended in due and proper form,
and subscribed by the parties, was
ordered to be recorded.

“The Ministers and Elders sub-
scribing the Protest made on Thurs-
day, the 18th of this instant May, at
the meeting of the Commissioners
chosen to the General Assembly
appointed to have been that day
holden, against the freedom and law-
fulness of any Assembly which might
then be constituted, and against the
subversion recently effected in the
constitution of the Church of Scot-
land, together with the ministers and
elders adhering to the said Protest,

im this their General Assembly con-
vened, did, in prosecution of the said
Protest, and of the Claim of Right
adopted by the General Assembly
which met at Edinburgh in May 1842
years, and on the grounds therein
set forth, and hereby do, for them-
selves, and all who adhere to them,
separate from, and abandon the pre-

sent subsisting Ecclesjastical Estab-

kishment in Scotland, and did, and
hereby do, abdicate and renounce the
status and privileges derived to them,
or any of them, as parochial minsters
or elders, from the said Establish-
ment, through its connection with
the State, and all rights and emolu-
ments pertaining to them, or any of
them, by virtue thereof: Declaring,
that they hereby in no degree aban-
don or impair the rights belonging to
them as ministers of Christ’s gospel,
and pastors and elders of particular
congregations, to perform freely and
fully the functions of their offices
fowards their respective congrega-
tions, or such portions thereof as may
adhere to them; and that they are
and shall be free to exercise govern-
ment and discipline in their several
judicatories, separate from the Estab-
lishment, according to God’s Word,
and the Constitution and Standards
of the Church of Scotland, as hereto-
fore understood; and that henceforth
they are not, and shall not be, sub-
ject in any respect to the ecclesias-
tical judicatories established in Scot-
land by law; Reserving always the
nghts and benefits accruing to them,
or any of them, under the provisions
of the statutes respecting the Minis-
ters’ Widows’ Fund: And farther

A.C. AND PRIVY COUNCIL.
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The Assembly further enjoined the several presbyteries to H.L.(Sc)
record the protest and deed of demission at the beginning of

their presbytery books as the ground and warrant of their pro- Fm:&cmu
On this the appellants relied as founding the Free
Church. The Act of the Assembly, May 30, 1843, appointed a ASSEM};LY or)

ceedings.

day of thanksgiving. (1) There followed addresses of sympathy
from other religious voluntary bodies not established, many of
them from England, and they all welcomed the action of the
Free Church as an assertion of their own voluntary principles ;
but the Free Church carefully disabused them of this idea.

declaring, that this present act shall
noways be held a3 a renunciation on
the part of such of the ministers
foresaid as are ministers of churches
built by private contribution, and
not provided or endowed by the
‘State, of any rights which may be
found to belong to them, or their
congregations, in regard to the same,
by virtue of the intentions and des-
tination of the contributors to the
erection of the said churches, or other-
wise according to law; all which are
fully reserved to the ministers fore-
said and their congregations: And
farther, the said ministers and elders,
in this, their General Assembly con-
vened, while they refuse to acknow-

-ledge the supreme ecclesiastical judi-

catory established by law in Scotland,
and now holding its sittings in Edin-

" burgh, to be a free Assembly of the

Church of Scotland, or a lawful As-
sembly of the said Church, according
to the true and original constitution
thereof, and disclaim its; authority
a3 to matters spiritual, yet in respect
of the recognition given to it by the
State, and the powers, in consequence
of such recognition, belonging to it,
with reference to the temporalities of
the Establishment, and the rights
derived thereto from the State, hereby
appoint a duplicate of this Act to be
A. C. 1904.

subscribed by their Moderator, and
also by the several ministers, members
of this Assembly, now present in
Edinburgh, for their individual in-
terests, to be transmitted to the clerk
of the said ecclesiastical judicatory
by law established, for the purpose
of certiorating them that the benefices
held by such of the said ministers, or
others adhering to this Assembly, as
were incumbents of benefices, are
now vacant; and the said parties
consent that the said benefices shall
be dealt with as such: And they
authorize the Rev. Thomas Pitcairn,
and the Rev. Patrick Clason, conjunct
clerks to this their General Assembly,
to subscribe the joinings of the several
sheets hereof : And they consent to
the registration hereof in the Books
of Council and Session, or others

competent, therein to remain for-

preservation; and for that purpose
constitute,” &c.

() Act of the General Assembly
of the Free Church of Scotland, dated
May 30, 1843, appointing a day of
thanksgiving, and pastoral address
therein referred to.

Pastoral address: “Long was it the
peculiar distinction and high glory of
the Established Church of Scotland
to maintain the sole Headship of the
Lord Jesus Christ, His exclusive
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On November 27, 1843, a minute was passed by the special
Commissioners respecting the vesting of Church property—

It contained a form of feu charter.

That was the first trust, but it was only of a temporary

sovereignty in the Church, which is
His kingdom and house. It was ever
held by her, indeed, that the Chureh
and the State, being equally ordinances
of God, and having certain common
objects, connected with His glory and

the social welfare, might and ought,

to unite in a joint acknowledgment
of Christ, and in the employment of
the means and resources belonging to
them respectively, for the advance-
ment of His cause. But while the
Church in this manner might lend
her services to the State, and the
State give its support to the Church,
it was ever held as a fundamental
principle that cach still remained, and
ought under all circumstances to
remain, supreme in its own sphere,
and independent of the other. On the
one hand, the Church having received
her powers of internal spiritual govern-
ment directly from her Divine Head,
it was held that she must herself at
all times exercise the whole of it,
under a sacred and inviolable responsi-
bility to Him alone, so as to have
no power to fetter herself, by a con-
nection with the State or otherwise,
in the exercise of her spiritual func-
tions. And in like manner in regard
to the State, tlie same was held to be
true, on the same grounds, and to the
very same extent, in reference to its
secular sovereignty. It was main-
tained that, as the spiritual liberties
of the Church, bequeathed to her by
her Divine Head, were entirely beyond
the control of the State, so, upon the
other hand, the State held directly
and exclusively from God, and was
entitled and bound to exercise, under
its responsibility to Him alone, its
entire secular sovereignty, including

therein whatever it was competent
for, or binding upon, the State to do

" about saered things, or in relation to

the Church, as, for example, endowing
and establishing the Church, and fix-

ing the terms and conditions of that .

establishment, -

“But these simple and broad
principles, beloved brethren, on the
refusal by the Legislature of the
Church’s “ Claim of Right,’ agreed to
by the General Assembly of 1842,
left us no alternative but either to
cast off our duty to our only King
and Head, or to resign our position
as an establishment. TFor the decisions
of the Supreme Civil Courts had
annexed conditions to that position,
to which, had they been proposed to
the Church at the time of her first
entering into it, she could not law-
fully have consented—conditions sub-
versive of the distinct spiritual govern-
ment established by Christ in His
Church, subversive of the essential
liberties of His redeemed people, sub-
versive of the constitutional rights
of the Church of Scotland as fixed
by the Revolution Settlement, and
solemnly guaranteed by the Act of
Security and the Treaty of Union
between the kingdoms. Trully acknos-
ledging, however, the competency of
the Legislature, under its responsi-
bility to God alone, to fix the condi-
tions of her establislunent, the Church
presented to the State her ¢Claim of
Right’ to be protected in her sacred
liberties, against what she deemed
the oppressive and unconsritutional
encroachments of the Civil Courts.
Her claim was expressly and deliber-
ately refused.”
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character, and was followed on May 27, 1844 (1), by the pro- H. L. (Sc)
ceedings which led up to the more elaborate Model Trust

(1) May 27, 1844. “The General
Assembly did again convene, and
being constituted with devotional
exercises, the 1ninutes of last diet
were read and approved of. 'The
Assembly having called for the report
of the Committee appointed to con-
sider the whole matter of the trust

. deed, the same was given in and read .
by Mr. Begg, the convener. The

General Assembly approve of and
adopt the report, and remit to the
law committee to prepare a deed in
conformity with the principles thereof,
and to report to the commission either
at its stated mceting in August, or at
a special meeting to be called for the
purpose, with power to issue the deed
and to recomwend its adoption to the
several congregations of the Church.”
[Act XVIIL, 1844, anent the Model
Trust Deed.] “The Asscrably approve
of the same, and enacted, and do
hereby enact, in terms of said Re-
port, the tenor whereof follows, viz.,
Your Comumittee have had several
meetings and deliberated very fully
on the whole subject remitted to
them, and they unanimously approve
of and recommend the Assembly to
adopt the third or intermediate plan
recommended by the Special Com-
mission of last Assembly. (1.) That

the property of each place of worship

be vested in trustees chosen by the
congregation, to be held for the con-
gregation, in communion with the
Free Chureh, as attested to be so by
the Moderator and Clerk of the General
Assembly ; that Churcl to be identified
as in the Model Trust Deed; the
management of the property to be in

- the Deacons’ Court—all, as nearly as

Possible, as under the first plan.
(2.) That in the event of a certain
proportion of the Ministers and Elders,

maembers of the Church

1904
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claiming still to be the true boni fide A

representatives of the original pro-
testors of 1843, and to be carrying

‘out the objects of the Protest more
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faithfully than the majority, then, Macariser

whatever the Courts of law may

determine a3 to which of the con-
tending parties is to be Leld to be the

.Free Church, it shall be competent

for each congregation, by a majority
of its members in full communion, to
decide that question for itself, so far
as the possession and use of their
Place of worship and other property
are concerned, with or without ¢ com-
pensation to the minority — such
compensation to be settled by arbitra-
tion.” It being understood that a
disruption of the Church in the sense
referred to in this extract shall consist
only in the simultaneous separation,
that is, the separation from the general
body at once, or within a period not
exceeding three nionths, of at least
one-third of the ordained ministers
of the Church, having the charge of
congregations in Scotland; and that
such scparation shall take place only
on the professed grounds stated in
the said deliverance of the Commission
of Assembly, and it being further
understood.” [A roll of the niembers
in full comrnunjon was to be kept,
these members only being entitled to
vote.] September 11, 1844: “The
Commission having called for the
report of the Law Committee relative
to the Trust Deed, Mr. Dunlop,
Convener of the Committee, submitted

“a-draft of the proposed Deed, which,

having been considered, was unani-

mously approved of, and recommended

for adoption to the several congreza-

tions of the Church. The Commission
3 262
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H.L (Sc) Deed. The minute was that the General Assembly, having

1904  called for the report of the committee appointed to consider
FBE;&;UBCH the whole matter of the trust deed, approved of the report,
OfGS:f;f:fD and remitted it to the Law Committee to prepare a deed in
AS*LMBLY or) conformity with the principles thereof, with power to issue the

Ovesrovs deed and recommend it to the several congregations of the

(LoRD).  hurch. Then there was an Act anent the Model Trust in
M*CAJ"ST“ 1844. The Commission having called for the report of the
Yovse. Law Committee relative to the trust deed (1), Mr. Dunlop,

convener of the committee, submitted a draft of the proposed
deed, which was unanimously approved and recommended for
adoption to the several congregations of the Church.

The appeilants also contended that the deed was unquestion-
ably a conveyancer’s deed, and that its narrative, which was
full of historical inaccuracies, could not in any way be held to
affect the constitution of the Church. But the property of
the churches was conveyed under the deed, although some
congregations did not choose to precisely follow the Model
Trust Deed but framed deeds of their own ; though the majority
of the property was held upon titles which imported the terms
of the Model Trust Deed.

In 1846 there was an Act anent question and formula. (2)

returned their cordial thanks to Mr.
Dunlop and the Committee for the
manner in which they have discharged
the duty committed to them, and
particularly to John Clerk Brodie, Esq.,
W.S., by whom principally the Deed
was framed. The Commission farther
direct the Moderator to communicate
their thanks to Andrew Rutherford,
Esq., M.P., for the very efficient
assistance.”

(1) See Apps. H, p. T43.

(2) See post, p.598, and Act of the
Assembly of 1711 of the Established
Church of Scotland, enacting the
formula to be signed :— ‘

the Word of God, and the only rule
of faith and manners?

«“2 Do you sincerely own and
believe the whole doetrine of the
Confession of Faith, approven by the
General Assemblies of this National
Church, and ratified by law in the
year 1690, and frequently confirmed
by divers Acts of Darliament since
that time, to be the truths of God
contained in the Scriptures of the Old
and New Testaments; and do you
own the whole doctrine therein con-
tained as the confession of your
“faith ?

«3. Do you sincerely own the
purity of worship presently autho-
rised and practised in this cburch,
and asserted in the fifteenth Act of
the Geueral Assembly, 1707, entitled

¢ LI1CEXSING PRODATIONERS.— Questions
put to Probationers before they are
licensed to preach the Gospel.

“1. Do you kelieve the Scriptures

of the 01d and New Testaments to be -

UETRER
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In the Act of 1851, xv. (1), the Free Church defined their H.L.(Sc)

standards.

In 1853 there was a proposal by some members

¢ Act against Innovations in the Wor-

" ship of God,’ and also own presby-

terian government and discipline now
50 happily established in this church:
and are you persuaded that the said
doctrine, worship, discipline, and
church government, are founded upon
the Holy Scriptures and agreeable
thereto ?

“4, Do you promise that, through

" the grace of God, you will firmly and

constantly adhere to, and in your
station to the utmost of your power
assert, maintain, and defend the said
doctrine, worship, and discipline, and
the government of this Church by
Kkirk-sessions, presbyteries, provincial
synods, and general assemblies ?

“5. Do you promise that in your
practice you will conform yourself to
the said worship, and submit yourself
to the said discipline and government
of this Church, and shall never en-
deavour, directly or indirectly, the
prejudice or subversion of the same?

6. Do you promise that you shall
follow no divisive courses from the
present establishment in this Church ?

“17. Do you renounce all doctrines,
tenets, or opinions whatsoever, con-
trary to or inconsistent with the said
doctrine, worship, discipline, and
government of this Church ?

“8. Do you promise that you shall
subject yourself to the several judica-
tories of this Church? Are you
willing to subscribe to those things?

“ Formula to be signed by
Probationers.

“1 , do hereby declare,
that I do sincerely own and believe
the whole doctrine contained in the
Confession of Faith approven by the
General Assemblies of this National
Church, and ratified by law in the
year 1690, and frequently confirmed

1504

o

by divers Acts of Parliament since FREE Onuvncm

that time, to be the truths of God;
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and I do own the same as the con- AssemmLy oF)

fession of my faith; as likewise, I do
own the purity of worship presently
authorized and practised in this
Church, and also the presbyterian
government and discipline now so
happily established therein, which
doctrine, worship, and church govern-
ment, I am persuaded, are founded on
the Word of God, and agreeable
thereto; and I promise that, through
the grace of God, I shall firmly and
constantly adhere to the same; and
to the utmost of my power shall in
Iy station assert, maintain and de-
fend the said doctrine, worship, dis-
cipline and government of this Church,
by Lkirk-sessions, presbyteries, pro-
vinclal synods, and general assemblies ;
and that I shall, in my practice,
conform myself to the said worship,
and submit to the said discipline and
government, and mnever endeavour,
directly or indirectly, the prejudice or
subversion of the same; and I promise
that I shall follow no divisive course
from the present establishment of
this Church, renouncing all doctrines,
tenets, and opinions whatsoever, con-
trary to, or inconsistent with, the
said doctrine, worship, discipline, or
government of this Church.”

The Free Church formulas were the
same, except that they left out the
phrases, “ Ratified by law in the year
1690,” and “ Now settled by law,” but
the same questions are put to pro-
posed ministers [see post, p. 598], and
the formula to be signed by the per-
son ordained contained this: “And I
promise through the Grace of God T
shall firmly and constantly adhere to
the same and to the utmost of my
power.”

(1) See Appx. I, p. 748.
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H.L. (S¢) to the Church recommending the issue of a statement of

the principles of the Church (I); and a similar movement

FREE CHLR(,[I in 1857.
OF SCOTLAND

In 1847 the United Presbyterian Church was formed, com-

ASSEMBLY or) posed of the relief Church which went out in 1761 on the
Ovemrors  abuse of patronage, and the United Secession, 1733.

The

basis of the union of these two Churches was adopted

in May, 1847 (2);
formularies. (3)

and in 1848 they framed rules and

There was a movement amongst certain members of the
Free Church for union with the United Presbyterian Church,

and & joint committee was appointed, who made & report. (4)
A second report was made in 1866.

In 1867 a further report

giving articles of agreement, and restrictive articles under the

(1) “Act VII,
_principles of the Church.

“The General Assembly having re-
sumed the consideration of the over-
tures on the Principles of the Church,
did, and hereby do, resolve as
follows :—

“1. That this Church maintains,
unaltered and uncompromiscd, the
principles set forth in the Claim,
Declaration, and Protest of 1842 and
the Protest of 1843, relative to the
lawfulness and obligation of a Scrip-
tural alliance between the Church of
Christ and the State, and the con-
ditions upon which such an alliance
ought to be regulated,—as well as
also the position which, in the main-
tenance of these principles, the Church
was called upon to take in 1842 and
1843, as a Church protesting against
invasions of her just and consti-
tutional rights,and demanding redress
of the wrongs thus inflicted.

“2. Thal while, in pursuance of the
righteous protest and demand afore-
said, it is ¢free to the members of
this Church, or their successors, at
any time, as the Claim of Right
asserts,  when there shall be a pros-

'

1853, anent the

pect of obtaining justice, to claim
restitution of all such civil rights and
privileges, and temporal benefits and
endowments as’ they ¢were then
compelled to yield up,’—there is not
any present call to take any such
step in that direction, as would imply
renewed negotiations with states-
men or renewed application to the
legislature.

“3. That is the duty of the Church,
all the more on this account, to adopt
measures for keeping beforc the minds
of the people, and especially of the
rising generation, the principles which
this Church holds, and the position
which she occupies as the Free
Protesting Church of Scotland.

“4. That the Committee be ap-
pointed to draw up a popular summary,
in the narrative form, of the principles
and contendings of the Church of
Scotland from ‘the earliest times to
the present, adapted to the purpose
indicated in the previous resolution,
and to report progress to tlie next
General Assembly.”

(2) See Appx. J, p. 752.

(3) See Appx. K, p. 753.

(1) See Appx. L, p. 754.
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was made (1); but the com-

In 1870 the Synod of the United Presby-
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H. L. (Sc.)
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terian Church considered an overture proposing a revisal of the ez ; Crronon
Church’s Confession and Catechisms, with a view to remove
the-statements not approved in the basis of union. The Synod A‘SEMBLY oF)

rejected the overture. (2)

stances, in 1879 the Synod of the United Presbyterian Church
passed a Declaratory Act (3) shewing the position then taken as

(1) “2. STATEMENTS—DISTINCTIVE ARTICLES.

“By the Free Church and English
Presbyterian Church Commattecs.

“As an act of national homage to
Christ, the civil magistrate ought,
when necessary and expedient, to
afford aid from the national resources
to the cause of Christ, provided always
that in doing so, while reserving full
control over his own gift, he abstain
from all authoritative iuterference in
the internal government of the
Church, . . .”

(2) The overture was read. The
Synod then proceeded to give judg-
ment on the subject of the overture,
and, after reasoning, it was moved and
gseconded—* That, forasmuch as the
interpretation of the terms of the Basis
isregulated by the terms of the formula
of October, 1847, declaring that office-

bearers of the Church are not required -

to approve of anything in the subor-
dinate standards that teaches or is
supposed to teach compulsory or per-
secuting and ,intolerant principles in
religion, thereby securing full liberty
of opinion with reference to civil
establishments of religion, the Synod
dismiss the overture as uncalled for
and inexpedient.”

{3) “DECLARATORY ACT, adopted
by Synod, May, 1879.

“1. Thatinregard to the doctrine of

* redemption as taught in the Standards,

““ By the United Presbyterian Church
Committee.

“That it is not competent to the
civil 1nagistrate to give legislative
sanction to any creed in the way of
setting up a civil establishment of
religion, nor is it within his province
to provide for the expense of the
ministrations of religion out of the
national resources. . ..’ [For the
remainder, see Lord Alverstone's
opinion, post, p. 715.]
and in consistency therewith, the
love of God to all mankind, His gift
of His Son to be the propitiation
for the sins of the whole world, and
the free offer of salvation to men
without distinction on the ground of
Christ’s perfect sacrifice, are matters
which have been and continue to be
regarded by this Church as vital in
the system of Gospel truth, and to
which due prominence ought ever to
be given.

«2. That the doctrine of the divine
decrees, including the doctrine of
election to eternal life, is held in con-
nection and harmony with the truth
that God isnot willing that any should
perish but that all should come to
repentance, and that He has provided
a salvation sufficient for all, adapted
to all, and offered to all in the Gospel;
and also with the responsibility of
every man for his dealing with the
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On the eve of the union in

1897 they made a report on disestablishment and disendow-

In the meantime the Free Church had made

ASSEMBLY OF .
2 )free and unrestricted offer of eternal
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life. . . .

‘4, That while none are saved
except through the mediation of
Christ, and by the grace of His Holy
Spirit, who worketh when, and where,
and how it pleaseth Him; while the
duty of sending the Gospel to the
heathen, who are sunk in ignorance,
sin, and misery, is clear and impera-
tive; and while the outward and
ordinary means of salvation for those
capable of being called by the Word
are the ordinances of the Gospel: in
accepting the Standards, it is not
required to be held that any who die
in infancy are lost, or that God may
not extend His grace to any who are
without the pale of ordinary means,
as it may seem good in His sight.

“5. That in regard to the doctrine
of the Civil Magistrate, and his autho-
rity and duty in the sphere of religion,
as taught in the Standards, this Church
holds that the Lord Jesus Christ is
the only King and Head of the Church,

and ‘Head over all things to the .

Churck, which is His body’; disap-
proves of all compulsory or persecuting

. and intolerant principles in religion;

and declares, as hitherto, that she does
not require approval of anything in
her Standards that teaches, or may be
supposed to teach, such principles.

“6. That Christ has laid it as a
permanent and universal obligation
upon His Church, at once to maintain
her own ordinances, and to ‘preach
the Gospel to every creature’; and
has ordained that His people provide
by their freewill offerings for the
fulfilment of this obligation.

“7. That, in accordance with the

practice hitherto observed in this
Church, liberty of opinion is allowed
on such points in the Standards, not
entering into the substance of the
faith, as the interpretation of the ¢six
days’ in the Mosaic account of the
creation : the Church guarding against

the abuse of this liberty to the injury’

of its unity and peace.

“The following question of the-
Formula contains the terms in which
the Subordinate Standards are accepted
by the office-bearers of the Church :—
‘Do you acknowledge the Westminster
Confession of Faith and the Larger
aud Shorter Catechisms as an exhibij--
tion of the sense in which you under-
stand the Holy Scriptures, this ac-
knowledgment being made in view of
the explanations contained in the

Declaratory Act of Synod there-
anent?’”

(1) “EXCERPTS from SysopParkgs,
May, 1897. ‘

“ REPORT oF COMMITTEE 0N DisESTAR-
LISHMENT AND DISENDOWMENT.

“ The question of Disestablishment
during 1896 and 1897, although in
present political circumstances not
capable of being successfully dealt
with in Parliament, has yet been kept
before the minds of the public by the-
action of its opponents no less than
by that of its supporters.

* Advantage has been taken of the
present political situation by State
Church supporters to endeavour to
push through Parliament (certain
measures).

It has been the aim of the Synod’s-
Committee to bring the Voluntary
Principles of the Church to bear on

© eeamtert s A
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certain advances to bring them into line with the United H. L. (Se)
Presbyterian Church. Ministers of one Church could become

the various public questions that
have emerged since last meeting of
Synod. . . .

«xv1. JuBlLEE OF UNITED PRESBY-
TERIAN CHURCH.

“The Synod’s Committee issued in
March to ministers and Synod elders

. Tract XXV., prepared by the Con-

vener, viewing the Jubilee of the
United Presbyterian Church in the
light of its Historical Testimony as
to the Proper Relations between the
Church and the State. It was also
sent to Free and Established Church
ministers. , . .

“x1x, Proposep Moriox orF Cox-
MITTEE.

“In conclusion the Committee re-
commends that the Synod resolve in
the following or like terms :—

[The following words are repeated
in the Synod’s own language in
adopting the report.]

“7th May, 1897,

“The Synod called for the Report
of the Committee on Disestablishment
and Disendowment, which was pre-
sented by Mr. Benjamin Martin, Con-
vener. Mr. Martin was heard, and
concluded with the following motion,
namely :— :

“That the Synod, having heard
the Report, approves generally of the
action of the Committee in upholding
the Church’s testimony on the proper
relations between the Church and the
State, and in favour of religious
equality by Disestablishment and Dis-
endowment ; instructs the Committee
to embrace all fit opportunities of
making its Voluntary principles
known throughout the Church and

the community; and authorizes it to
support such Disestablishment Bill or
Resolution in Parliament as shall give
effect to these principles, and to
oppose, in accerdance with former
Synodical decisions, new legislation to
strengthen the Established Church.

“The Synod further recommernds
ministers, elders, and members "to
assist in their several localities in
diffusing a knowledge of the volun-
tary principles of the Church, and in
promoting legislation for the Dis-
establishment and Disendowment of
the Established Church of Scotland.

“The motion was seconded, and
unanimously adopted.”

Tract XX V.was called “ The Jubilee
of the United Presbyterian Church in
the light of its Historical Testimony
as to the Proper Relationship between
the Church and the State,” and said :
“The TUnited Presbyterian Church
maintains as one of its most distinc-
tive principles that it is not the pro-
vince of the State to establish and
endow the Christian Church.”

“This principle as now defined in
Voluntaryism was not professed by
the founders of the secession and
relief churches. But the Ecclesiastical
position they assumed, and their
principle of spiritual independence
which led them to take up that
position, contained the germ of
Voluntaryism, and ultimately made
it easy and inevitable for their
successors to develop the clearer and
fuller theory now held as to the
unscripturalness and injustice of the
civil establishment of religion.”

“The United Presbyterian Church,
thus looking back to the testimony
of its various branches on the rela-
tions of Church and State during
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tures were made. (1) Then, thirteen years after the Declaratory H. L. (Sc.)
Act of the United Presbyterian Church, the Free Church in 1904
1892 (2) passed a Declaratory Act, which the appellants con- ypes on

FREE CHURCH
OF SCOTLAND
(1) “XXVL—ACT anent UxioN the Free Church of Scotland, on the (GExERAL

’ ‘ ASSEMBLY OF)
. . with RerorMED Prespy- understanding that the Act of Assem- -
OVERTOUN ] TERTAN CHURCH.

H.L.(Sc.) ministers of the other; but the Free Church so worded their
1004 Mutual Eligibility Act, 1874 (1), that it compelled any minister
Fres Cuoncu Of the United Presbyterian Church joining the Free Church to
or SCOTLAND 34t the position of the Free Church. In 1875 also over-

(GENERAL
ASSEMBLY OF)

{
i

e A Al e 7 et

he 0]

b
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the last 164 years, consistently lifts
up on this its Jubilee its distinc-
tive witness against civil establish-
ments of religion, and demands in
the name of every justice that the
Established Churches in England and
Scotland should be disestablished and
disendowed.”

“The Synod, having heard the
Report »” (that is, on this disestablish-
ment and disendowment), ¢ approves
the action of the Committee in uphold-
ing the Church’s testimony on the
proper relations of Church and State,
and in support of religious Equality
by Disestablishment and Disendow-
ment.”

(1) “XXV.—ACT anent signing
of the ForMULA.

¢ 1st June, 1874.

¢ The General Assembly, with con-
sent of Presbyteries, enact and ordain :
[ Note—This Act had been passed as
an interim Act by the General Assem-
bly of the preceding year on 29th May,
1873.] That in every case of induc-
tion into any spiritual office or func-
tion in this Church, the person to be
inducted shall sign the Formula pre-
scribed in Act XII., 1846, intituled,
¢Act anent Questions and Formula,
during public worship on the day of
induction, immediately after giving
satisfactory answers to the questions
appointed in said Act to be put to
him; and that in every case of a
minister being proposed to be called
who belongs to another branch of the
Church of Christ, if the Presbytery

find the call regular and sufficient so
far as the congregation is concerned,
they shall adjourn to meet on a sub-
sequent day, not sooner than a fort-
night nor later than four weeks there-
after, except when the call is to a
minister in the Colonies, in which
case the adjournment may be pro-
longed; and shall transmit to the
minister proposed to be called an
extract of that finding, together with
a copy of the said Act XII., 1846, as
hereinafter amended, including the
preamble as well as the enacting part,
as also a copy of the present finding
of the Assembly in full, embracing
the Act of Assembly, Class I. 4, of
date Thursday, 29th May, 1873,
passing the Mutual Eligibility Over-
ture into a law, with relative declara-
tion in full, and also a copy of this
Act, informing him that if no com-
munication is sent beyond a simple
acknowledgment of their receipt, the
Presbytery will then, upon the assuinp-
tion that no difficulty exists on his
part as regards the said documents,
proceed in the case according to the
laws of the Church. And at the diet
for the induction of any minister
thus called, the Presbytery shall,
before the induction service, record
the fact that the provisions of thi
Act have been duly complied with.

“The Assembly also, with consent
aforesaid, rescind the last clause of
8. 9 in the sccond head of the said
Act XIIL., 1846, as being superseded
by the provisions now enacted, anent
the time and manner of signing the
Formula.”

¢ 27th May, 1875.
“The General Assembly having
considered the Report of the Com-

" mittee on Union with the Reformied

Presbyterian Church, and the Extract
Minute of the Synod of that Church
on the subject, approve generally of
the Report, and record their thanks
to the Committee and the interim
Convener.

“The General Assembly declare
their great gratification and thorough
satisfaction with the result of the
conferences and with the course
now taken by the Synod. They
welcome with cordiality the prospect
of the proposed Union on the terms
suggested. They declare their high
esteem for the ministers and elders.
and members of a Church which has
for so long a period testified for
Scriptural truth, and they appoint a
Committee, to be afterwards named,
to prepare an Overture with a view to
the contemplated Union which may
be submitted to a future diet of this
Assembly, and, if approved of, trans-
nitted to Presbyteries for their con-
consideration in terms of the Barrier
Act.”

“ XXVIL.—OVERTURE transmitted
to PRESLYTERIES for their Opinion
anent Uxtox with Reroryep
PrESEYTERIAN CHURCH.

“The Assembly agree to transmit
to Presbyteries in terms of the Barrier
Act the following Overture, viz, :—

“ Whereas further, it appears that
the Synod are willing to accept with-
out reserve the existing Formula of

.
bly, 27th August, 1647 [the Act by OYERTULN

which the General Assembly accepted
the Westminster Confession], and the
Preamble to the Act XII. of Assembly
1846 are held to be in foree as inter-
preting the said Formula, and also to -
allow the name of the United Church
to be the Free Church of Scotland, so
as to invelve no change by this Church
in that respect.”

(2) “ACT (DECLARATORY
ACT) anent CONFESSION
OF FAITH.
“(No. 8 of Class I1.)
“26th May, 1892. Sess. 13.
“Whereas it is expedient to remove
difficulties and scruples which have
been felt by some in reference to the
declaration of belief required from
persons who receive licence or are
admitted to office in this Church, the
General Assembly, with consent of
Presbyteries, declare as follows :—
“That, in holding and teaching,
according to the Confession, the
Divine purpose of grace towards those
who are saved, and the execution of
that purpose in time, this Church
most earnestly proclaims, as standing
in the forefront of the revelation of
Grace, the love of God—Father, Son,
and Holy Spirit—to sinners of man-
kind, manifested especially in the
Trather’s gift of the Son to be the
Saviour of the world, in the coming
of the Son to offer Himself a Pro-
pitiation for sin,and in the striving of
the Holy Spirit with men to bring
them to repentance.
“That this Church also holds that
all who hear the Gospel are warranted
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I L.(Sc) demned as contradictory to Chapters IIL. and X. of the
Confession of Faith, and left it to the Church to decide what

1904

——
Frex Cmuecr Parts o
OF SCOTLAND

(GENERAL

AssEMBLY OF) passed in 1894. 1
v,

()VER:I'OUN
(Lorn).

MACATISTER

v,
Youxa.

f the Confession might be written out.

There were

numerous protests against this Act, and a qualifying Act was

Then, following these Acts out, the Free

and required to believe to the saving
of their souls; and that in the case
of such as do not believe, but perish
in their sins, the issue is due to their
own rejection of the Gospel call. That
this Church does not teach, and does
not regard the Confession as teaching,
the foreordination of men to death
irrespective of their own sin.

«That it is the duty of those who
believe, and one end of their calling
by God, to make known the Gospel
to all men everywhere for theobedience
of faith. And that while the Gospel
is the ordinary means of salvation for
those to whom it is made known, yet
it does not follow, nor is the Confes-
sion to be held as teaching, that any
who die in infancy are lost, or that

God may not extend His mercy, for -

Christ’s sake, and by His Holy Spirit,
to those who are beyond the reach of
these means, as it may seem good to
Him, according to the riches of His
grace.

“That, in holding and teaching,
according to the Confession of Faith,
the corruption of man’s whole nature
as fallen, this Church also maintains
that there remain tokens of his great-
ness as created in the image of God;
that he possesses a knowledge of God
and of duty; that he is responsible
for compliance with the moral law and
with the Gospel; and that, although
unable without the aid of the Holy
Spirit to return to God, he is yet
capable of affections and actions which
in themselves are virtuous and praise-
worthy.

«“That this Church disclaims in-

tolerant or persecuting principles, and
does not consider her office-bearers, in
subscribing the Confession, committed
to any principles inconsistent with
liberty of conscience and the right of
private judgment. .

« That while diversity of opinion is
recognised in this Church on such
points in the Confession as do not
enter into the substance of the Re-
formed Faith therein set forth, the
Church retains full authority to deter-
mine, in any case which may arise,
what points fall within this descrip-
tion, and thus to guard against any
abuse of this liberty to the detriment
of sound doctrine, or to the injury of
her unity and peace.”

(1) “XXXIIL—ACT anent DE-
CLARATORY ACT 1892
on CONFESSION  of
FAITH.

“29th May 1894.

“ Whereas the Declaratory Act 1892
was passed to remove difficulties and
scruples which had been felt by some
in reference to the declaration of
belief required from persons who
receive licence, or are admitted to
office in this Church, the Assembly
hereby declare that the statements of
doctrine contained in the said Act are
not thereby imposed upon any of the
Church’s office-bearers as part of the
standards of the Church; but that
those who are licensed or ordained to
office in this Church, in answering
the questions and subscribing the
formula, are entitled to do so in view
of the said Declaratory Act.”

:
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Church commenced their union campaign—every step being H.L.(Sc.)
resisted by the minority—by issuing an overture (1) for the
consideration of the presbyteries. Then there followed on Fres Oxcacy

October 31, 1900, the Uniting Act. (2)

The previous day an

1904

OF SCOTLAND

(GENERAL

Act had been passed by the General Assembly of the Free AsseusLy oF)
Church dealing with property (3), and which the action was ¥

raised to set aside.

Then followed the Act of the United

Free Church appointing the united body of trustees to hold
the property. Neither of the formularies of the two uniting
Churches was accepted by the other; therefore an Act was
passed providing a new formula. (4) On the union beingi“'“"”‘”"'

(1) See Appx. M, p. 756.

(2) The same thing over again as
the overture, with the declarations
appended to it by both parties.

(8) “ACT of the GENERAL ASSEM-
Ly of the FrEE CHURCH oF
ScoTLAND, dated 30th Octo-
ber 1900.

“ Whereas a Union of the Free
Church of Scotland and of the United
Presbyterian Church, under the name
of the United Free Church of Scot-
land, is in contemplation and is about
to be consummated :

“ And whereas in the event of the
proposed union being carried out, it
is necessary and expedient in the
interest of the said Free Church of
Scotland and the said United Free
Church of Scotland, and for facili-
tating the administration and work of
the said United Free Church of Scot-
land, and of the various institutions
connected with and forming the same,
that it be enacted, ordained, and
declared, as the General Assembly,
in virtue of the powers belonging to
them under the rules and regulations
of the said Free Church of Scotland,
or otherwise belonging or competent
to them, hereby specially Enact,

‘Ordain, and Declare that the United
vl"ree Church of Scotland is and shall

be the successor in office of the said
Free Church of Scotland . ... and
further that the whole property be-
longing to the Free Church of Scot-
land, or in which the said Free Church
is interested, presently vested in, or
in any way held by the said Free
Church of Scotland . ... shall belong
to the United Free Church of Scot-
land, and shall be vested in, and held
for behoof of the United Free Church
of Scotland ” .. . . (and its officials and
so forth).

(4) “ACT anent QuEstioNs and
Foryura (No. 2 of Class I.)
31st October 1900. Sess. 1.

“The General Assembly, in accord-"

ance with the terms of the Uniting
Act, enact and ordain that the follow-
ing Questions and Formula, considered

and agreed upon by the Inferior Courts -

of the two Churches, shall be the
Questions and Formula to be used
at the Ordination and Induction of
Ministers and Office-Bearers in the
United Free Church :—
“ PREAMBLE AXD QUESTIONS AT TIE
LicEXsING OF PROBATIONERS.
¢ PREAMBLE.
“(To be publicly read when the Ques-
tions are put.)
“It is hereby declared, that the
following Questions are put in view

OvERTOUN
(Lorp).

MACALISTER

v.
. Yoctxe.
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H. L. (Se) carried, the minority, who had all along protested, brought
190¢  these actions. In the first appeal the first five articles of the
FRE:&;URCH condescendence merely gave the history of the immediate cause
Oz(fgg:;:;” of disruption in 1843. -
ASS“?“ o)  Cond. 6. It set forth (inter alia) that the signatories, for the
Overtoux reasons stated in the Claim of Right, Declaration, 1and Protest
(Iﬂ))' of May 18, 1842, and Protest of May 30, 1843, should “ be free
M“C{‘:“STE“ to exercise government and discipline in their several judica-
Youse.  tories, separate from the Iistablishment, according to God’s

. Word, and the Constitution and Standards of the Church of

Scotland, as heretofore understood.”

Cond. 7. ““ By the 19th Act of the said Assembly of 1843 . . ..
the several Presbyteries of the Free Church were enjoined to
record the Protest taken on May 18 of that year, together with

of Act 1647 (1), approving of the
Confession of I"aith; Act X1II. 1846 (2),
of the I'ree Church of Scotland; De-
claratory Act, 1879 (3), of the United
Presbyterian Church; and Act XII.
1892 (4), with relative Act of 1894,
of the Free Church; and that proba-
tioners are entitled to take advantage
of any of these Acts.

1t is hereby also declared, that the
documents referred to in Question
No. 4, and there named for brevity
the Claim of Right of 1842, the
Protest of 1843, and the Basis of
Union of 1847, are respectively
the ¢ Claim, Declaration, and Protest
adopted by the General Assembly of
the Church of Scotland in 1842
and the Protest of Ministers and
Iilders, Commissioners from Presby-
teries to the General Assembly, read in
presence of the Royal Commissioner,
on 18th May 1843, and the ° Basis
of Union adopted by the Synod of the
United Presbyterian Church on 13th
May 1847.

“ QTUESTIONS.

“1. Do you believe the Scriptures
of the old and New Testaments to be
the Word of God, and the only rule
of faith and life?

“ 2. Do you sincerely own and be-
lieve the Doctrine of this Church, set
forth in the Confession of Faith ap-
proven by Acts of General Synods and
Assemblies ; do you acknowledge the
said doctrine as expressing the sense in
which you understand the Holy Scrip-
tures; and will you constantly main-
tain and defend the same, and the
purity of worship in accordance there-
with?

“3. Do you disown all Popish,
Arian, Socinian, Arminian, Erastian,
andotherdoctrines, tenets,and opinions
whatsoever, contrary to and inconsis-
tent with the said doctrine of this
Church?” [It contained six more
clauses, which it is not necessary to

give.]

. (1) See Appx. E, p. 730,
" (2) Post, p. 598.

(3) Ante, p. 539.
(4) Ante, pp. 543-4.
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the Act of Separation and Deed of Demission “ as the ground H. L. (Sc¢)
and warrant of their proceedings.’ " 1904

Cond. 8. “In consequence of the Disruption from the Estab- FRE;&UMB
lishment of the ministers and members who constituted them- O?Gégzg;ﬁ”
selves the Free Church of Scotland, and in accordance with AssEusLy or)
the grounds and reasons of such Disruption, as set forth in the Ovesrouvs
foresaid constituting documents of said Free Church, it was (Loze)
found necessary to amend the Questions and Formula formerly MacatisTeR
in use by the Established Church of Scotland at the licensing  Youxe.
of probationers, and the ordination of deacons, elders, and
ministers respectively, and accordingly, on July 1, 1846, the
General Assembly of the Free Church, by Act 1846, cap. 12,
readjusted the Questions and Formula of the Established
Church so as to adapt them to the position which the Free
Church had taken up, and to embody the profession of her
ministers and office-bearers . . . ,”

Cond. 9. ““ Further, on 31st May, 1851, the General Assembly
of the Free Church, by Act of Assembly 1851, cap. 9, sanc-
tioned the publication of a volume containing the subordinate
standards and other authoritative documents of the said
Church, and adopted an Act and Declaration relative thereto.
«+ . . The said subordinate standards were those of the Church
of Scotland, viz., the Confession of Faith, the Larger and
Shorter Catechisms, and the Directory for Public ‘Worship and
form of Church Government agreed upon by the Assembly of
Divines at Westminster in 1643. The said Act of Assembly
and Act and Declaration incorporated therein were merely
declaratory and not enacting, and the provisions of the Barrier
“Act, referred to in answer, were not applicable thereto. They
‘were in entire accordance with the origin and construction of
the Free Church, and accordingly recognised the said Confession _
of Faith as the test of their profession to be imposed by
subscription upon ber ministers and elders.”

Cond. 10. ““/The said Free Church of Scotland is a voluntary
association or body of Christians associated together under a
definite contract involving the maintenance of definite prin-
.ciples. That contract is constituted by the foresaid Claim of

- Right, Declaration, and Protest of 1842, Protest of 1843, and
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H.L (Sc) Act of Separation and Deed of Demission of 1843, and the z-kcts
190+  of Assembly of the Church of Scotland, in so far as not m.od1ﬁed
Frse Onunce thereby. The foresaid contemporaneous documents,‘ viz., the
OF SCOTLAND Aot of Assembly of 1846, cap. 12, and the Questions and
AS(5(1;‘(?‘1&?fA(I;F) Formula thereby sanctioned, and the Act of Assembly of 1851,
OveRrous cap. 9, are in acoord therewith and expository_there.of._ Said
(LorD). constituting documents recognise as an essential principle of
MacaLssTen the Free Church the assertion of the duty of the State to
Youxs, maintain and support an establishment of religion in accord-
T ance with God’s Word,” and as an essential standard of her
belief, the Westminster Confession.” .

Cond. 11. “The contract of association or constitution of
} the said Free Church of Scotland under which it was first
associated contains no provision for any alteration” by a

majority. ' ‘

Cond. 12 set forth that the Church had from time to time
acquired property : * Said contract of association or con_trajct or
constitution does not provide for or admit of any majority ‘?f
the members of the Free Church of Scotland thereby consti-
tuted diverting the said property from the uses of said (?h}uch
to the uses of any other Christian association of Chns.tla.ns,
and particularly to the uses of any such chl'lrch. or assoclation
holding principles and standards of belief differing from. those
of the said Free Church of Scotland as originally constltufed.
The individual pursuers became members, ministers, or oﬁnc.e-
bearers of the sald Free Church of Scotland under and in
reliance upon its constitution as hereinbefore defined.”

Cond. 13. The Establishment principle was defined: *The
said principle formed an essential principle of the Fr(.ae Church
of Scotland, and its maintenance was one of the ma,m. re'a,sons
for the formation of that Church as a separate association or
body of Christians, distinct and apart from those who professed
themselves to be ‘voluntaries.” There were several such
associations of seceders from the Established Church of Sc'ot-
land in existence at the time of the Disruption of 1843, holding
views practically identical with those of the founders of th-
Free Church in matters of doctrine and as to the encroach-
ments of the civil courts, but differing from them as regarded
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ciples throughout the Church and the community, and
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the duty above referred to. In regard to this, these bodies H.L.(So)
were ‘ voluntaries * in the sense of holding such action of the 1904
State to be unlawfal. The foundation of the Free Church was yuzn Crusen

: e OF SCOTLAND
a protest against the position of such churches on the one (GENEBAL

hand, just as it was against the encroachments of the civil ASSEM:LY oF)

power on the other.” OvEmroTy
Cond. 14 set out that from about 1864 a party favouring (Lotp).

union with the United Presbyterian Church arose. M“C‘:L_m“
Cond. 15. **In 1897 the United Presbyterian Synod’s Com-  Yotxe.

mittee upon Disestablishment and Disendowment issued, as
an official statement of the position of that Church, a tract
(No. 25), entitled ‘ The Jubilee of the United Presbyterian
Church in the light of its historical testimony as to the proper
relations between the Church and State, 1897," which com-
mences with the affirmation that ‘The United Presbyterian
Church maintains as one of its most distinctive principles that
it is not the province of the State to establish and endow the
Christian Church.” After a narrative expounding the history
of the testimony of the constituent elements of the United
Presbyterian Church and of that Church itself on the question,
the tract enunciates as the conclusion arrived at that, ‘To

~ minimise the value of the voluntary principles of the United

Presbyterian Church as of late adoption and not essential to
its testimony, is to deny the facts of history, and to refuse to
see in them the natural and necessary growth of the earlier
contendings of the Fathers.’ In reporting to the Synod of
1897 the said committee stated (inter alia) that ‘It has been
the aim of the Synod’s Committee to bring the voluntary

- principles of the Church to bear on the various public ques-

tions that have emerged since the last meeting of Synod.’
And the Synod, at its meeting of 7th May, 1897, approved of
the committee’s action in upholding the Church’s testimony on
the proper relations between Church and State, and instructed
1t to take all fit opportunities of making its voluntary prin-

authorized it to support such parliamentary action as should
give effect to these principles. At the same time the Synod

renewed ‘the testimony of 1847 of the United Presbyterian
A.C. 1904, 3 2P

&
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H.L.(Sc) Church, constantly maintained,’ ‘that‘it is not W‘ithi].:l ‘the
1904  province of civil government to provu.ie for the religious
Fres Ouvnon instruction of the subject, and that Fhls department of the
oF ScoTLAND edqucation of the young belongs exclusively to the parents and
Agf;fl\;l?:!\]sl) the churches.’” The said tract (No. 23), Report of Committee
ovearous and Resolutions of Synod . . . . correctly express the concep-

@omD).  4ion of the United Presbyterian Synod itself of the position of
MacaLisTER thet Church towards the Establishment. Similar resolutions

yorse. had been previously passed by the Synods of (inte'r alia)
1848, 1850, 1851, 1854, 1865, and 1866; and resolutions to
the like effect were adopted at the Synods of 1898, 1899, and
May, 1900 . . .." .

Cond. 16. “The principles of the United Presbyterian
Church are also in other important respects at variance with
those of the Free Church of Scotland, and in particular as
after mentioned in the qualified acceptance as its standard of
the Westminster Confession of Faith.”

Cond. 17. “For a considerable time all efforts in the
direction of Union failed, by reason of the objections of those
who adhered with loyalty to the distinctive principles of the
two Churches respectively. In the Free Church these effo;ts
were met with determined opposition by a large body of
ministers and elders who had been leaders in the Disruption
movement of 1843, and who maintained that such Union
would involve defection from the distinctive testimony and
principles of the Free Church, and who were prepared, and
known to be prepared, to carry their resistance to the utmo.st
length. Consequently the negotiations for Union were in
1871 for the time being abandoned. It was only after these
leaders had passed away that the party adhering to the
Church’s principles of 1843 was overborne by a younger
generation of clergy and elders, who had revived and carried
on the negotiations for an incorporating Union of the Frce
; Church with the United Presbyterian Church, which ultimately

resulted in the pretended Acts after mentioned.”

Conds. 18 and 19 contain statements practically to this effect.
There was also set forth that in 1873 and 1874 there were
passed by the Free Church of Scotland Acts for the purpose of
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making mutually eligible ministers of the United Presbyterian . L. (Sc)
Church and ministers of the Free Church, that is, to make 1904
eligible for a charge a minister then holding a position in the anw&:u:cu
United Presbyterian Church. Ogcxs;ffl’,t;‘“

~Cond. 20: “It was not till 1891 that any farther step ASSEMII}.LY or)
towards the proposed Union with the United Presbyterian Overrocs
Church was made. This took the form of a measure which o>
was introduced into the General Assembly of the Free Church M“C";m““
in that year, and was in 1892, though only under protest, Yo
passed into the Act of Assembly, 1892, No. 8 of Class II.,in
which the Assembly, claiming for the first time the authority

- to determine what points in the Confession of Faith entered -
- and what points did not enter into the substance of the ..

Reformed Faith, proceeded to qualify the Confession of Faith
as therein set forth, and reserved to itself authority to make
such further qualifications as should be deemed proper. The
said Act was termed the Declaratory Act, 1892 ; there was also
passed under protest the Act 1894, c. 9, an Act anent the
Declaratory Act, 1892, on the Confession of Faith. By said
last-mentioned Act it was, with a view to minimise the apparent
effect of the Declaratory Act, provided that the statements of

- doctrine contained in said Declaratory Act, 1892, were not
. imposed on the Church’s office-bearers as part of the standards

of the Church, but that those who were licensed or ordained to

- office in the Church should thereby be entitled to accept the
. Questions and Formula of the Free Church in view of the said
. Declaratory Act, that is, to accept and subscribe the same
~ under reservation. The Act of 1894 had not been transmitted

under the Barrier Act, presumably because of its declaratory
character. These Acts were necessary to bring the Free Church
into line with the United Presbyterian Church, with a view to
the proposed Union, and constituted a grave defection from the

~ principles of the Free Church as originally constituted.”

Cond. 21: *“ By the Basis of Union of the United Presbyterian
Church, adopted at its constitution in 1847, it was declared
Head 2: ‘That the Westminster Confession of Faith and the

~ Larger and Shorter Catechisms are the Confession and Cate-
chisms of this Church, and contain the Authorized Exhibition

3 2P2
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H.L.(Sc) of the sense in which we understand the Holy Scriptures, it
1904 being always understood that we do not approve of anything in

YFrer Cuoren these documents which teaches, or may be supposed to teach,

OEGSESZE:;‘D compulsory or persecuting and intolerant principles in religion.

\S=EMBIY o) But in May, 1879, the Synod of the United Presbyterian
ovenrous  Church had adopted a Declaratory Act whereby they modified
(Lﬁ) these standards as therein set forth, and further modified the
MacatsTeR formula to be accepted by the office-bearers of the Church, to
Yorse.  the effect of making the modifications of the Declaratory Act

o not merely permissive but compulsory, in that the subscriber

Free Church,and by the still farther qualification to be after H.L.(Sc)
mentioned. As precedent to said pretended Act of Union, 1904
such farther qualification had been agreed upon as stated in FRE:&URC,,
said pretended Act of Union by the committees representing oicqgffl’;::“
the Free Church and the United Presbyterian Church of Scot- AnLMBLY oF)
land respectively, and had been approved by a majority of the OvERTors
General Assembly and by the General Synod of these Churches (Loww).
respectively as embodied in the ‘ Questions and Formula to be M““";‘STE“
used at ordination and induction in said United Church.’ Youve.

was called on to acknowledge the Westminster Confession of
Faith and the Larger and Shorter Catechisms, not as an
exhibition of the sense in which he understood the Holy
Seriptures, but as such exhibition only when qualified by the
explanations contained in said Declaratory Act.”

Cond. 22 referred to the Declaratory Act of 1892, when nego-
tiations for union were reopened, and averred : ““ The General
Assembly of the I'ree Church had no power in itself to pass
an Act of Union with any other Church, and particularly an
Act of Union which involved a departure from the essential
and distinctive principles of the Free Church as originally con-
stituted and from its standards of faith, and which created and
constituted a new and independent Church or association of
Christians distinct from the Free Church of Scotland.”

Conds. 23 to 28 narrated the proceedings of 1900.

Cond. 29 shewed that a new formula for ministers was
necessary, and that was passed.

Cond. 29: “The said pretended Act of Union had been pre-
ceded by communications between committees pretending to
represent both Churches. These committees, after communi-
cating to one another the existing doctrinal standards, rules,
and methods of their respective Churches, had reported that
‘it appeared that in regard to doctrine, government, discipline,
and worship therein set forth, a remarkable and happy agrec-
ment obtained between them,’ and this statement was accepted
by the majority of the General Assembly of the Free Church.
This alleged agreement was only rendered possible by the fore-
said qualifications in 1892 of the Questions and Formula of th”

*“Accordingly said pretended Act of Union was, on the alleged

consummation of said Union, followed by an Act anent Ques-
tions and Formula of the General Assembly of the United Free .
Church of Scotland, passed on 31st October, 1900, being Act

" of Assembly, 1900, cap. 2. Said Act enacted and ordained that

the Questions and Formula therein embodied should be ¢the
Questions and Formula to be used at the ordination and induc-
tion of ministers and office-bearers in the United Free Church.’
Each set of questions was prefaced by a preamble, which it was
made obligatory should be read before the questions are put,
and which declared that the questions are put in particular in
view of the Declaratory Act, 1879, of the United Presbyterian

.. Church, and Act XII. 1892, with relative Act of 1894, of the

Free Church, and that probationers, ministers, and elders, as
the case may be, are entitled to avail themselves of any of these
Acts. But the questions themselves imported a wider deviation
from the standards of the Free Church of Scotland than did
either the Declaratory Act, 1879, of the Uniled Presbyterian
Church or the Declaratory Acts, 1892 and 1894, of the Free
Church of Scotland. In place of the question in the Formula
of 1846: Question 2. ‘Do you sincerely own and believe the
whole doctrine contained in the Confession of Faith, approved
by former General Assemblies of this Church to be founded
upon the Word of God ; and do you acknowledge the same as
the confession of your faith ; and will you firmly and constantly
adhere thereto, and to the utmost of your power assert, main-
tain, and defend the same, and the purity of worship as pre-
sently practised in the Church?’ there was substituted the
following : Do you sincerely own and believe the doctrine of
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H.L.(Sc) this Church set forth in the Confession of Faith approven by
190+ Acts of General Synods and Assemblies; do you acknowledge
Fres Gionen the said doctrine as expressing the sense in which you under-
OE:;\?;;QD stand the Holy Scriptures;. and will you constantly maintain
‘\‘SF‘IPLY or) and defend the same, and the purity of worship in accordance
Ov EI’TOUN therewith ?° The said Act anent Questions and Formula was
(-om0)- thus a farther and essential departure from the fundamental
Maecarster gtandards of doctrine of the Free Church of Scotland as con-
stituted in 1843, and imported an abandonment of the West-
minster Confession of Faith and a substitution therefor of the
doctrine of the United Church, whatever for the time that
doctrine might be held to be, set forth in the Confession of
Faith. Said doctrine, which had already been rendered indefi-
nite by the said Declaratory Acts of 1892 and 1894, was thus
rendered still more indefinite by the adoption of said Act anent
Questions and Formnla, and is subject to be again qualified by
farther Declaratory Acts of the United Church. The absence
of finality in such a standard is accentuated by the terms of
the first of the declarations adopted as relative to the Act of
Union of 81st October, 1900. The said qualification of the
Questions and Formula in the above vital manner was an
abandonment by the Unionist members of the Free Church of
Scotland of the Westminster Confession as the fundamental
standard in doctrine of their Church, and such abandonment
was essential to any Union with the United Presbyterian
Church ”

Cond. 30 narrated the appointment of new trustees.

Conds. 31 and 32 stated that the proceedings for the union
were null and void.

Conds. 33 to 41 gave the actings of the minority, claiming
that they had continued the Free Church, and that they had &
good title to sue.

Conds. 42 to 45 gave reasons for the action, and a sta.tement
in regard to the property of the Free Church.

Then in 1900, the day before the union, the Assembly of
the Tree Church passed an Act transferring the moneys and
property to new trusts, which was the Act complained of.

Then in the statement of facts for the respondents (defenders)

v.
Yorxe.

19043
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statement 1 alleged that ““ for some years prior to 1843 differ- H.L.(Sc)
ences of opinion existed within the Church of Scotland as to 1904
the nature and extent of the separate jurisdiction of the Church Flwmmcﬂ
in matters spiritual,” and it narrated the separation. Olz(fizi;tzn
. Statement 2 (see above, condescendence 13) alleged: *‘ The ASEL‘IBH or)
zud alleged principle referred to by the pursuers in condescend- Oventors
ence 13 was not a fundamental or integral principle in the (Loxp).
constitution of the Free Church, and it has not at any time MAC‘;PMER
formed part of the dostrines, articles of faith, tenets, creed, or Youxe.
contract binding upon ministers or other office-bearers or
members of the Free Church of Scotland. The said Free

__ Church as soon as possible after 1843 modified its constitution o
“-as a Church separate from the State, and settled the conditions “*

which should be binding on its mimisters and other office-
bearers. This was done by an Act of the General Assembly in
1846, viz. Act XII., 1846. The Church therein adopted certain
questions to be put to, and a certain formula to be subscribed by,
The said questions
and formula were adopted ad interim in 1844 and 1845, and in
1846 said Act was passed by the General Assembly, entitled
“Act anent Questions and Formula,” which having received

~ the consent of the majority of Presbyteries in terms of the

Barrier Act hereinafter referred to, became a law of the
Church. The said Act and the questions and formula are
founded on. The only new question added to those in use in
the Church of Scotland previous to 1843 was the 5th question.
The declaration in the preamble of said Act as to the Church
disclaiming intolerant-principles, &c., was not part of the Act
as it received the approval of Presbyteries under the Barrier
Act. It was added by the General Assembly in passing the

: Act, and was not therefore at that time made (as it subse-

quently was) binding as a law of the Church. The only docu-
ments incorporated into the said Act of 1846 and made binding
on ministers and office-bearers of the Church are the Scriptures,
the Confession of Faith, the Claim of Right, and the Protest,
but the two latter only in so far as concerns their general
principles with respect to one point, namely, the spirituality
and freedom of the Church. No other articles or conditions

- . | L |
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IH. L. (S0) or agreements were required to be accepted or assented to, and
1904 on subscribing the above formula ministers of the Church
Fres Oncnen became entitled to the status and emoluments of office and to
°‘E§gg§;2:n share in and beneficially enjoy the property of the Church. In
ASSEMBLY or) particular, ministers were not required as a condition of office
Ovnu’rouu and of receiving the emoluments of office in the Church or of
(Lomn)- beneficial enjoyment of the property of the Church to declare
MacaLisTER {heir acceptance of a doctrine or principle that it is the right
Yowve. and duty of the civil magistrate to maintain and support an
~ Establishment of Religion. Office-bearers other than ministers
were likewise not required to accept the said alleged principle.

Private members of the Church were not required to subscribe

the above formula or any formula, or to make any profession

on the subject. The Confession of Faith does not contain or

set forth the said alleged principle in respect to the right and

duty of the civil magistrate in regard to Establishments of

Religion as an article of faith or doctrine or belief. It teaches

that nations and their rulers are bound to own the authority of

Christian truth, but the Free Church has always held that the

teaching of the Confession in this matter is to be read and
understood in harmony with the principle (which the Con-

fession also teaches) that the Christian Church has an
independent government and jurisdiction in matters spiritual,

distinet from the civil magistrate, and also in harmony with

the view that the Confession is not to be accepted as favouring
intolerance or persecution or interfering with liberty of con-

science. The alleged principle as to the right and duty of the

civil magistrate to maintain and support an Establishment of

Religion has always been in the Free Church an open question

in regard to which liberty of opinion has been permitted arnd
exercised, and as to which wide differences of opinion have all

along prevailed. The most widely accepted opinion in the

Free Church has been that the duty of the civil magistrate to

own the authority of Christian truth is generally most properly
discharged in the modern state in other ways than by setting

up a Civil Establishment of Religion, and that the supporting

and maintaining of such an Establisment is merely a particular
application of the general principle as to the civil magis-

SR A

BT TN

R s

A.C. AND PRIVY COUNCIL. 557

trate’s duty in regard to religion—an application which may H. L. (Sc)
be expedient or inexpedient according to circumstances.” 1904
Statement 3:  The Free Church as a voluntary association FRE;&L-M
of persons united together for religious purposes possessed from °”£ng3§;::°
the beginning the right at common law to control and regulate ASSEMBIY OF)
1ts own affairs, and, if it saw fit, to change its own doctrines OvERTOLN
or tenets by virtue of its legislative power inherent in the (Lowo).

General Assembly—its Supreme Court—acting by a majority M“C“;‘sm

 of its members. Further, the Church of Scotland had claimed  Youva

such right even when in statutory connection with the State,
and the Free Church, inasmuch as it claimed to be the historic -
Church of Scotland, continued after 1843 to exercise said right
as a Church separate from the State in terms of the Barrier
Act (Act 1697, ¢. 9). Said Act provides: [It gave part of the
Act.] According to the view which the Free Church has
always taken of this Act, it contemplated that the Church
might competently make ‘alterations or innovations’ in doc-
trine, worship, discipline, or government, and provided means
whereby such changes should be carried out only after deliberate
procedure, and after full opportunity had been given to the
whole Church to express its opinion. When the procedure set
forth in the Act had been adopted, an Act of Assembly passed
with the approval of a majority of the Presbyteries of the
Church became a ‘ binding Rule and Constitution of the Church.’
On the other hand, no Act of Assembly which had not so
obtained the approval of a majority of Presbyteries was ‘a
binding Rule and Constitution’ of the Church. Prior to the
passing of the Barrier Act, the supreme legislative power to
innovate upon doctrine, worship, &c., resided in the General
Assembly acting by a majority of the members of any single
General Assembly. Previous Greneral Assemblies had made
fundamental changes in doctrine, &c., by votes of a single
Assembly. An illustration of this is the adoption by the
Assembly of 1647 of the Westminster Confession of Faith,
subject to the declarations in the Act of 1647 (which were
never acknowledged by Parliament) as the binding creed of the
Church in place of its former Confession. The Barrier Act
was a limitation and regulation of the hitherto unlimited powers



558 HOUSE OF LORDS [1904])

H.L.(S¢c) of any single Assembly to make changes in doctrine, worship,
190+  discipline, or government of the Church. The Established
Fran Omencn Church repeatedly exercised its legislative powers under the
Oz(ffff;‘::“ Barrier Act. Instances of this are the Declaratory Act as to
A“I‘“ LY or) Parliamentary Churches, 25th May, 1833 ; Declaratory Act as
Ou:l rors  to Chapels of Fase, 31st May, 1834, admitting into its own
(1.or). body the pastors of 200 non-parochial congregations; Act,
1st June, 1835, putting an end to the appointment of ministers
against the veto of a majority of the people, although such
appointments had been submitted to for 120 years or thereby
under the Statute of Queen Anne, 1711 ; Act, 25th May, 1839,

M ACALISTER

[
Youxe.

ministers and members of the Original Secession Church. By
this and other Acts the Church had changed and modified its
own ‘doctrine or worship or discipline or government.’ Tt
claimed to exercise the right to do so in virtue of its own
independent spiritual jurisdiction and without restraint from
the State, even when the Church was in statutory connection
with the State. The Civil Courts refused to acknowledge such
rights in the Church, as being inconsistent with the conditions.
of Establishment, and the Free Church was constituted in
order that as a Church apart from and not in alliance with the
State it might freely enjoy such rights. Accordingly, at various
times since 1843, it has modified its doctrine, worship, discip-
line, and government as it saw fit, by proceedings taken in
conformity with the Barrier Act, and the Acts so passed
became laws binding on the whole Church, affecting and con-
trolling both the members of the Church and the property
vested in or belonging to it. The Act XII., 1846, above
referred to, is one of these.”

On August 9, 1901, the Liord Ordinary (Liord Low) dismissed
the actions. (1) And on July 4, 1902, the Second Division of
the Court of Session recalled the Liord Ordinary’s interlocutor in
so far as it dismissed the actions, and in lieu thereof assoilzied
the respondents from the conclusions thereof. In the view
taken by the Lord Ordinary, the Tiord Justice-Clerk, and Liord
Trayner, the only doctrines which would appear to be funda-

(1) 4 T. 1083, 1117.

anent reunion with Seceders, including in its own body the
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mental were not those which gave the Church its individuality,
but those that were common to it and other Presbyterian or
like Christian Churches.
unalterable.

The appeal was heard first on November 24, 26, 27, 30;
December 1, 3, 4, 7, 1903, before the Earl of Halsbury L.C.,
and Lords Macnaghten, Shand, Davey, Robertson, and Lindley.

The House took time for consideration.

On March 8, 1904, Liord Shand died, and the appeal was
ordered to be reheard; and was reheard on June 9, 10, 13,
14, 16, 17, 20, 21, 23, 1904, before the Earl of Halsbury L.C.,
and Lords Macnaghten, Davey, James of Hereford, Robertson,
Lindley, and Alverstone C.J. ‘ ‘ i

FirsT HEARING.

Henry Johnston, K.C., and Roberton Christie (both of the
Scottish Bar), were heard for the appellants.

Asher, D.F., and Haldane, K.C. (with them Guthrie, K.C.,
and Orr) (all of the Scottish Bar except the second), were heard
for the respondents.

|It is not necessary to give their first arguments, as their
second arguments on the rehearing covered and amplified
their first. ]

SECOND HEARING.

Henry Johnston, K.C., and Salvesen,
Roberton Christie), for the appellants. The two appeals fall to
be argued together. The major appeal dealt entirely with the
property which belonged to the Free Church as a whole. The
minor appeal dealt with congregational property, i.e., with pro-
perty which belonged to particular congregations of the Free
Church. This second appeal was a test case, being one of five
different cases brought in the Courts below to try the question
of right to congregational property.

The practical question to be solved on the appeals is
whether it is the right of the majority of the Free Church to
unite with another jbody, namely, the United Presbyterian
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. H.L.(8c) Church, against the will of the minority of the Free Church,
190¢ and to carry with them into the new body formed by their
Fres Cnoncr Union both the Church and the congregational property. It
”&fggﬁ;ﬁ;” may be well to explain at the outset that the term ‘“ voluntary,”
ASSEMz}Y or) g5 used in the documents to be referred to, does not bear the
Overrouy meaning which it would in the same relation in England,
(Iﬂ)‘ The word *“ voluntary " in the ordinary sense means a Church
MACALISTER maintained by voluntary contributions; but in this controversy
it had always meant ‘independent of State aid” and not
merely refusing State aid, but resenting State aid, and holding
it to be illegal.

The first ground on which the appellants maintain that
the majority of the Free Church has departed from the
original Free Church constitution is, that whereas the Free
Church according to its original constitution maintained the
duty of the State to establish and endow the Church, or the
Establishment principle, that majority has abandoned this
principle by amalgamating with a Church, the United Presby-
terian Church, which was founded in support of Voluntaryism
in the technical sense above explained. The second ground on
which the appellants maintain that the majority has departed
from the original Free Church constitution is, that whereas
the Free Church had adopted without qualification as its creed
the Westminster Confession of Faith, the majority of the
Free Church, with a view to their union with the United
Presbyterian Church, and in their Act of Union with that
Church, have qualified and in fact discarded as their creed the
‘Westminster Confession. The respondents, on the other hand,
maintain that the Hstablishment principle was not a funda-
mental or essential principle of the Free Church constitution—
that though non-essential they have not abandoned it in their
union with the United Presbyterians, and that they have not
discarded but merely interpreted the Westminster Confession.
But, further, they maintain that the Free Church as it existed
from 1843 to 1900 had, as a Church independent of State aid
and State control, absolute legislative power to alter anything
in its doctrine, discipline, and government. Therefore, for the
appellants to succeed, they must shew, first, that the above two
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principles were essential elements in the constitution of the H.L.(8c)
Free Church in 1843 ; secondly, that in the union they have 1904
been departed from ; and, thirdly, that the Free Church of FP_E;&CHC“
Scotland had not either inherently as a Church, or in conse- o‘((fgf;;r‘;:;“
quence of any terms of its constitution, any power to alter that ASSEM:.LY OF)
which was an essential of its constitution as an independent Overrorw
body. There is no question that the appellants, though (Lozp).
members of the Free Church as it existed in 1900, have main. MACALISTER
tained with unbroken continuity the original principles and

organization of that Church, and, though a much-diminished

.
Youxa.

A‘.‘ body, are still the Free Church of Scotland as founded in ' .~ -~ %'

1843. Put in another form, the question is whether the
majority have power to compel the minority to follow them
into the union under pain of loss of all interest in the Church'’s

- general and congregational property, and under pain of being

treated as seceders.

The constitution of an independent Church based on distinc-
tive principles once fixed cannot be altered unless there is a
provision for alteration contained and machinery for altering
provided in its original constitution. No such provision in
machinery was contained in the constitution of the Free
Church. The respondents contend that an absolute power
resided in the Free Church to alter at common law its doctrines
in virtue of the legislative power inherent in their General
Assembly. There is no such right at common law. It may
be conceded that the church has power to make by-laws to
regulate its own internal affairs, but it has no power to change
doctrine or essential principle. The Free Church claims to
be the true Church of Scotland as it stood by law established
in 1843, but rejecting the State interference in spiritualibus
and all its consequences, which had been upheld by the Civil
Courts in the ten years’ conflict of 1833 to 1843, and therefore
*‘ Free "—Free in rejecting the vitiated Establishment supported
by the Civil Courts and the Liegislature of that date, but equally
free to return to a purified Establishment,

The law of the case is to be found authoritatively laid down
by the House of Liords in Craigdallic v. Aikman (1), relating

(1) (1820) 1 Dow, 1, 15, 16; 2 Bli. 529, 535; 21 R. R. 107.
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IL L (Sc) to the affairs of a congregation of the ‘‘ Secession” Church

190+  of 1733, the earliest organized Church which had seceded from

Free onencn the Established Cburch of Scotland. Craigdallie, the a.pp.el-

or SCOTLAND Jant yepresented the senior minister, adhered to by a majority
(GENERAL N .

AsseMnLY of) of money contributors to the church edifice and property,.but

 Ovewtors  Who Were a minority of the congregation. They maintained

(LomD). 2 dherence to original principles, and in doing so revolted from

Macausster the General Assemby of the Church., The respondents repre-

Youss.  sented the minority of the money contributors but the majority

" of the congregation, and they adhered to the Greneral Synod

or governing body of their Church. The question was WITich

was entitled to the church property. The Court of Session,

November 16, 1803, held in favour of Craigdallie, the appel-

lant, and the majority in point of pecuniary interest; but on a

rehearing, February 1, 1804, they changed their view and

gave the judgment for the respondents as adhering to t.he

General Synod. This House held on appeal that the prin-

ciple on which the case had to be decided was neither on

a comparison of money contributions, nor on adherence to the

General Synod, but on adherence to original principles. Lord

Eldon said: “ Independent of any other consideration then,

the extreme difficulty, if not impossibility, of applying these

interlocutors as they stood, rendered it highly desirable that

the matter should be reviewed. But if the judges below still

adhered to the principle, it was this principle, that becauze in

1737 a society then agreeing in their religious opinions adhered

to a presbytery or Synod then holding the same opinions with

themselves, the property belonging to that society should be

held on trust, not for those who adhered to their original

principles, but in trust for those who adhered indeed to the

Synod but who did not adhere to their original principles ;

that was a proposition very difficult to be maintained in law.

But if the Court below should still adhere to that principle,

then the objection arose, How could the principle be applied

in practice? It was irue the Court could not ~take notice of

religious opinions, with a view to decide whether they were

right or wrong, but it might notice them as facts pointing out

the ownership of property. With respect to the doctrine of

A.C. AND PRIVY COUNCIL.
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English law on this subject, if property was given in trust for H. L. (Sc)

A, B, C., &c., forming a congregation for religious worship,

190+

if the instrument provided for the case of a schism then the Fm;;&mc”

Court would act upon it ; but if there was no such provision

OF SCOTLAND

(GEXERAL

in the instrument and the congregation happened to divide, AssEMBLY or)

he did not find that the law of England would execute the
trust for a religious society at the expense of a forfeiture of
their property by the cestuis que trust for adhering to the
opinions and principles in which the congregation had origin-
ally united. He found no case which authorized him to say
that the Court would enforce such a trust, not for those who
adhered to the original principles of the society, but merely
with a reference to the majority, and much less if those who
changed their opinions instead of being a majority did not
form one in ten of those who had originally contributed, which
was the principle here. He had met with no case that would
enable him to say that the adherents to the original opinions
should under such circumstances for that adherence forfeit
their right. If it was distinctly intended that the Synod
should direct the use of the property that ought to have been
matter of contract, and then the Court might act upon it ; but
there must be evidence of such a contract, and here he could
find none.” ,

The case went back to the Court of Session; but the ultimate
decision did not alter the law which has been consistently
followed since, that adherence to original principles must be
the test whenever you come to a question raised as to property
held in trust for a body such as the congregation in that case,
and{the law cannot be different when dealing, not with con-
gregational property, but with general Church property. In
Attorney-General v. Pearson (1) the decision in Craigdallie was
followed : see also Attorney-General v. Shore. 2)

To understand how the disruption in 1843 took place, the

statutory history of the Established Church must first be

considered, and then what was the real question which caused

(1) (1817) 3 Mer. 353, 417, 419; 17 R. R. 100.
(2) (1833-6) 7 Sim. 309, 311.

v.
OYERTOUN
(Lorb).

MacaLISTER

v.
Youxnw.
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H.L.(Sc) the disruption, namely, the matter in litigation during the ten
190¢  years which preceded the disruption. [The learned counsel
Fuzn Onveca then gave the statutory history given above.] .
 eas”  The consideration of the historical position of the Established
Asseatpi¥ oF) Church in 1843 as deduced from the Acts of Parliament them-
ovemrors  selves is essential in order to determine what were the rights
(LORD)-  hich the Free Church carried with them from the Established
M“C“;"STEP' Church into their position of freedom. The Statutes of Queen
Youve. Mary, 1560, 1567 (1), shew how the original Confession of
Faith was adopted. A creed is drawn at the request of the
Estates of Parliament in 1560 which is credited to Knox, and
popularly known as “Knox's Confession” or the ““Bcots
Confession,” and the whole articles are printed in the Act.
The creed precedes the Church. Popery in all its forms is
abolished in 1560. Ministers in 1563 (2) have manses or
parsonages ; and- as early as 1561 they had incomes assigned
to them (Act of 1567, c. 10, proceeding on & minute by the Privy
Council, namely, the Second Council, No. 2, November 22,
1561, 2 Thomson’s Acts, 606). In consequence of doubt as to
the validity of Acts passed when Queen Mary was not within
the kingdom, on her abdication and the succession of her
infant son James the Marian Acts are re-enacted in 1567 (3),

accepting the Confession as fixed. The Act of 1567 (c. 6) (4)-

for the first time established the Church. Then by the corona-
tion oath the true religion is to be maintained, “religion”
meaning “ creed” or “confession.” In 1567 the jurisdic-
tion of the Church is defined, but confined to preaching
correction of manners, namely, discipline, and administration
of the sacraments. Then a religious test by subscription to
the Confession is required, and a power of deprivation is
included which first recognised the Church as a judicatory or
court (though not a legislature), with power to deprive of office
those who did not adopt, maintain, and subscribe to the Con-
fession. Then in 1572 an Act (c. 14) gives power to the
Civil Courts to enforce deprivation by the Church by depriving

(1) See Appx. A, p. 23,
(2) Ante, p. 521.

(3) Ante, p. 522.
(4) Ante, p. 522,
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the délinquent of any civil rights in the benefice. About 1579 1L L. (Sc)
the Church did prepare and present to the Crown for approval 1904
what was called the ‘Second Book of Discipline.” Certain wepg Cuuron

. parts of it only were adopted and embodied in the Act of °FSCoTLAND

(GENERAL
1592 (1), which Act had always been considered as the charter ASSEMBLY oF)

of Presbyterianism, it being the first legislative recognition of Ovenrors
the Presbyterian system. If the Free Church had inherent (Logp).
legislative power, they had it from the Established Church. M‘“”“”
But so far the Established Church had none, and only a Yotxe.
limited judicial power. King James, shortly after his arrival =~
in England in 1603, reverted to Episcopacy. From 1633 to
Charles I.’s death there was the struggle of the Revolu-

tion. The Westminster Confession of Faith had been framed

by the Assembly of Divines at Westminster, and adopted, not

by the General Assembly merely, but on its solicitation by
Parliament in 1647. Thomson's Acts, May 23, 1690, again
shewed that in the Revolution Settlement it was ordered that

a double copy of the Westminster Confession be presented to
Parliament, that on May 26 the Confession was read word for

word, and that the Act of 1690 (c. 7) (2) ratified the Confession

and settled in Scotland the Presbyterian Church government.

The Act of 1693 (c. 8) ratified the Act of 1690, and ordained

that no person shall be admitted & minister unless he subscribe

the Confession of Faith ratified in the 5th Act of the second .
session of that Parliament, declaring the same to be the con-

fession of his faith, and that he owns the doctrine therein
contained to be the true doctrine. That provision respecting
subscription to the Confession was incumbent upon the Estab-

lished Church, and was incumbent on it in 1843, and continued

to be accepted by the Free Church up to the date of the

union in 1900 ; but, as the appellants will shew, it is not so

now. [The learned counsel then referred to the Acts of

Queen Anne, 1703, ratifying the true form of religion, Act 1707

(Treaty of Union), and Act 1711, 1 Anne, c. 12, restoring right of
patronage.] That was the statutory history of the Established

Church down to 1833, when various Acts of its Assembly, then
dominated by the majority for the time, who afterwards formed

(1) Ante, p. 523. (2) See Appx. F, p. 735.
A. C. 1904, 3 2Q
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H.1.(Sc) the Free Church, were passed, which caused the ’ten yeaf.rs’
190+ litigation which preceded the disruption of 1843 and formation
FRE:&;URC,, of the Free Church. Thus in 1833 the.Assembly .of. the
or BCOTLAND Tgtablished Church passed an Act declaring that mlnlste:rs
ASI(S(;Z:SINBE?I;F) of parliamentary churches—that is, churches non-parochial
Ovenroox erected in the Highlands—should have seats in the Church
(Lom) Gourts. The next Act the respondents rely on as an .Act f)f
MAcALTER Jegiglation is the Act of Assembly of 1834, which provided in
Youse. the same way, not merely for ministers of chapels of ease
o occupying seats in the Assembly, but in t.he case of those
chapels of ease for allocating to them paroc}:.ual bounds carved
out of the parishes in which they were situated and those
adjacent. . .
Then came the “Veto Act of 1835, which .really started
the litigation (1), embodying the principle which has been
termed ‘“non-intrusion,” and aiming to confer a veto on tke
congregation in the appointment of ministers to parochial
es.
Ch';‘rfe Auchterarder Case (2) arose in consequence of this 'Veto
Act. That case arose in these circumstances. A majonty_ of
the Established Church held that it was the spiritual functfon
of the congregation to form for themselves the pasto.ral relation
between their minister and his flock, and they cons1d?red t?at
_that relation could only be properly formed, not by imposing
ministers from outside upon the congregation, but by the v?lun-
tary ‘“ call "’ of the congregation to the ministers. Accordingly
this majority passed the Veto Act, which at once l?rought the
patrons up in arms. The Earl of Kinnoul'l and his pre,sentee
opposed the presbytery’s attempt to ovel’rldfe the patr?n 8 pre-
sentation. The Court of Session by a majority and this House
unanimously determined that by the Veto Act the.Estabhshed
Church had attempted to override the Act of Parliament as to
patronage, and that the patron’s presentee must be accep@ed
unless there were from members of the congregation reasoned
objections, and not merely an unreasoned veto. Tha.t was one
of the many cases which during these ten years ag1tate§ the
Church.
(1) Ante, p. 529. .

(2) 16 S. 661; Macl. & Rob. 220.
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The proceedings of 1842 and 1843, which formed the written
constitution of the Free Church, founded in their preamble not

pendence of which so much was heard was in 1843 no more
than the independence of the Church of State oy Judicial inter-
ference in the formation of the pastoral tie and suchlike. It
was no assertion of general independent legislative power to
alter the essentials of its constitution and its creed or to change
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only on the statutory history of the Established Church, but gpgy Grenen
~ also of the Church’s attempts during the previous ten years to oF Scorraxp

GENERAL

establish the principle of non-intrusion., The spiritual inde- Assexsry or)

v.
OvVERTOTN
(Lozp).

MACALISTER
. .
Youwne.

its form of Church government, which was what the claim of the

United Free Church truly amounted to. Without knowing the
history of the Established Church and the cause of the disrup-
tion, the true meaning of the constitution of the Free Church
cannot be arrived at. The respondents try to stretch the terms
of these constitutional documents by divorcing them from the
circumstances under which they were used. The Claim,
Declaration, and Protest *’ anent the encroachments of the Court
of Session adopted by the General Assembly in 1842 (1) was a
document of the Established Church, because the Established
Church was then one and undivided, and was not disrupted
until 1843 ; and, that being so, it could not be expected that a
document by the Established Church would put forward as essen-
tial and fundamental the Establishment| principle. The docu-
ment necessarily assumes the principle that is sharply contrasted:
there is the power of the Keys” (that is, the right of internal
government and discipline, including the right to determine
the relation between the pastor and his congregation and every-
thing connected with selection, admission, and induction of the
minister) and the power of the “ Sword,” or the civil power as
wielded by the Civil Courts. There is nothing in that whole
document bearing on legislative power. In the Claim, Declara-
tion, and Protest the Established Church said: *“ The above-
Inentioned essential doctrine and fundamental principle in the
constitution of the Church.” One has to ask what is the
above-mentioned essential doctrine. Apparently it is that there
Tesides in the Church a spiritual jurisdiction independent of
: (1) See Appx. G, p. 737.
3 2Q2
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IL L. (Sc) the Civil Courts, but & spiritual jurisdiction carefully limited

1904  And defined, namely, the power of the Keys. Accordingly that

ansvéx‘;uncu document refers to o series of Acts of I"'cfrhament, x.;vh{ch‘ a.r.e the

OFSCOTL”“ Actsin which the various gradual definitions of the jurisdiction of

As(s‘lﬁizl‘i'“g?) the Church are found, beginning with the first one, which placed
v,

Overrous the examination and admission of ministers in the hands of the

(LorD).  hurch, emphasizing the one which most fully deﬁ.ned.the
MacausTER 1yrigdiction of the Church, but at the same time confining it to
Youse. preaching, administration of sacraments, and cor'rectlon of
T Inanners or discipline. The Protest was drawn up n 184‘;2 by
the majority, five to two, it may be, of the Es.tabh:shed
Church. That majority became the I'ree Church. It is written
indeed by the majority, and so with a TFree Church pen, and
it was taken with them into the Free Church and there adopted
as the first constitutional document of that Church. Now

admittedly it mentions the Second Book of Discipline as a

standard of the Church. The appellants must take the state-

iment in the Protest as they find it, but they traverse it. The
Second Book of Discipline never was a standard, although the
majority asserted it as 2 standard. But the appe}laptg are not
alarmed at any reference to the Second Book of Dlscxpl.me, even
if it were a standard, as its terms cannot be raised mt-o that
general wide assertion of spiritual indepentl.ell?c and rlgl}t to
legislate which the respondents seek to find in 1t. Th.ere: 13. no
support for that contention in the Second B.ook' of Discipline.
The Establishment principle is not only implied in the Prott.ast,
but made part of it by reference to the Confession of Faith.
The Fstablishment principle was to be found deeply embeéded, a3
might be supposed, in the Confession of Faith, and particularly
under the head ¢ of the Civil Magistrate,” chap. 23, arts. 2,3. )

These shew that the Confession of Faith recognise?d, not
merely the authority, but, what is more i{nporta.nt still, the
duty of the civil magistrate—by which 1s understo?d the
Government, in the widest sense—t0 take order that unity and
peace be preserved in the Church, that the truth.of God be
kept pure and entire, that blasphemies and _heresws ‘be_ sup-
pressed, that corruption and abuses in worship and d}sclphne

‘ (1) See Appx. E, p. 733.
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be prevented or reformed, and all the ordinances of God duly H.L.(Sc.)
settled, administered, and observed. That imposes the duty on 1904
the Government of at least establishing the Church. Referring pees cuenen
again to the Protest of 1843 (to be immediately dealt with), at OF SeorLass’

R ) (GENERAL
the end it claims that it shall be free to the members of this Asseusuy or)
Church, or their successors at any time hereafter, when there Overors
shall be a prospect of obtaining justice, to claim the restitution ~ “*>
of all ““ corporeal benefits and endowments > which they for the M”‘:““‘-‘
present had been compelled to yield up. Now that cannot be  Yovxa.
read as anything but adopting for their Church as one of its
fundamental tenets the Establishment principle. )

In the pastoral address, dated April 25, 1843, by the special
commission of the General Assembly, a few days before the
actual disruption, a passage (1), after referring to the ordinary
<ivil administration, goes on: ¢ But, in addition, the Christian
magistrate” . . . . “In that capacity he has many important
functions” (inter alia) “ IFor supplying the means of Grace.”
That contains not merely the Establishment, but the endow-
ment principle. - Then thereis the “ Protest of 1843 (May 18,
1843) (2), the first express document of the Free Church other
than documents adopted. The Assembly adopted the Protest.
That document clearly laid down as the constitution of this
new Church what was sct forth as the constitution of the
Established Church in the document of 1842. The Protest of
1843 in its concluding paragraphs clearly set forth the Estab-
tishment principle: “and finally, while firmly asserting the
right and duty " (the word ¢ duty ” is important) *“ of the civil
magistrate to maintain and support in accordance with God’s
Word.” The Protest further accepts the Confession of Faith
as the standard of doctrine or creed of the Church. There
<an be no question that the Confession of Faith referred to
is the Westminster Confession. On this point the communica-
tion addressed by order of the Assembly (May 20, 1843) to the
members and friends of the Church is equally emphatic. The
actings of May 18 were the acts of the majority of the former
Assembly. They were the actings of those ministers and elders
who separated from that Assembly. They had not yet carried

(1) Pastoral Address, ante, p. 530. - (2) See Appx. G, p. 741,
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IL L. (So.) with them the body of the Church. This communication was,
" 100+  therefore, of the nature of a prospectus of the association
Fl:}:}\:'(';;wncn addressed to the Church at large for the purpose of drawing
oF SCOTLAND o qherents to the disrupting ministers and elders. In the address
AS(S(;;;:A;F) Dr. Chalmers’s speech to the Assembly was incorporated. Of
O\Enrow course, his words were spoken in his individual capacity as

(Lowp).  nroderator; but when they were inserted by the founders of

MacasstER the Free Church in this document addressed by them to the
Youse.  Church at large they became by adoption the utterances of the.
T Church. Then on May 22 there is a resolution of the Assembly
resolving the course to be taken (1) : “ That this Assembly do

now for themselves and all who adhere to them separate from

the Establishment, protesting that in doctrine, polity, and dis-

 cipline they truly represent the Church of their Fathers "—that

is, the Established Church; and they reappoint a commiitee

with instructions to prepare the draft of an Act and deed * to
be adopted and subscribed renouncing and demitting the State’s
rights and privileges held by virtne of the Establishment.”
That deed is called “ An Act of Separation and Deed of
Demission by Ministers.”” In that deed they declare that they
“in no degree abandon or impair the rights belonging to them,”
“and that they are and shall be free to exercise government
and discipline in their several judicatories separate from the
Establishment, according to God's Word and the constitution
and standards of- the Church of Scotland as heretofore under-
stood.” There is also a similar deed of demission applicable
to the eldership slightly differently worded. The Act of the
Assembly dated May 30, 1843, was important, as enjoining the
several presbyteries to record the Protest of 1843 and deed. of
demission at the beginning of their presbytery books, making
more emphatic what was to be the constitution of the Church
which they thus founded. The definition of what are f:he
spiritual functions of the Church is to be found in the * Claim,
Declaration, and Protest” of 1842. At the same time that
document asserts the duty of the State to maintain and support
the Establishment, and accepts as the standard of belief the
‘Westminster Confession. The Liord Ordinary relied on the
(1) Ante, p. 531.

L e o 1 A,

. The appellants demur to that.
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model trust deed (1); but its narrative, evidently drafted by a H. L. (3c)
lawyer a year or two after the Free Church was already con- 1904

stituted, cannot in any sense be held to affect the constitution I‘m; Crunon
of the Church. It is full of inaccuracies historically. It was OE‘GSSSE{;::”
adopted by a committee, and came into general use. But it Abbﬂmm oF)
was never formally approved by the Assembly, although what Oventocy

might be called an adoption took place in 1851, when the (&%
Assembly instructed *“ That the model trust deed be printed “““;IST“
and sent down with the Acts of this year.” One of the Youvo.
inaccuracies in the narrative is that the Church of the
Reformation adopted as standards the two books of discipline.

The respondents contended, and their contention was
approved by the Lord Ordinary, that because the Free Church
chose to insert in their model trust deed a provision for the
contingency of union with such other body, or bodies, of
Christians as the said “ Free Church of Scotland may at any
time hereafter associate with themselves,” a power for union
with other Churches was a part of their constitution, and that
such union might take place irrespective of identity in essential
principle. No doubt the Free Church as a body of beneficiaries,
under deeds taken in this form, could unite with other associa-
tions; but the latter must come in under the Free Church
constitution and adopt that constitution, and conld not impose
their own upon the Free Church. Now the Establishment
principle was an essential doctrine of the Free Church. Had
it not been so, there was no reason why they should not at once

. bhave gone over to one or other of the ¢ voluntary ” bodies already

existing in Scotland. But the disestablishment principle was

* the dactrine of the United Presbyterian Church. Union can
* only follow on identity of principle. In their defences the
" respondents rely on the deed of 1846, “The Act anent
“ Questions and Formula ” (2), to be addressed to ministers on

ordination, &c., as if it embodied the Church’s constitution.

The constitution of the
Church was fixed three years earlier, and this deed was

- only necessary in order to adapt the questions and formula

required of ministers in the Established Church to the altered
(1) See Appx. H, p. T43. (2) See post, p. 598.
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H. L. (8c) position of the Free Church. The only alteration in the
1904  questions put to elders in the Free Church was that the Free
anmmwu Church formula omitted the words * ratified by law in the
°‘(8§?{TE’;’;‘LD year 1690,” and they omit the phrase “ now settled by law ;" but
ASSENBLY or) they do put this: “Do you sincerely own and declare the
Ovenrous  Confession of Faith” *“ to be the Confession of your Faith 2
(Lorp) and “Do you own the doctrine therein contained to be the
M“A:’STE“ true doctrine which you will constantly adhere to?’’ When
Youxa. you examine the new formula of 1900 (1), which was adopted
" as part of the union proceedings to be used by the United
Church, you will find a very different thing, and affording a
marked contrast with the formula of the Established Church
and the Free Church. (2) The contrast was between the use of
the term ‘‘ the foresaid Confession of Faith,” which is *to be
the Confession of your Faith ”” in the Established Church and
in the Free Church, and the use of the term ‘‘ the doctrine
of this Church " in the United Church. The Act and ““ Declara-
tion anent publication of the Subordinate Standards,” 1851 (3),
bears emphatically upon the Establishment principle, as well
as upon the question what are the standards or creed. That
document, which may be looked at on the principle of
contemporaneous exposition, declared to be the standards of the
Free Church, not anything which existed before the West-
minster Assembly, nor any modification of the work of that
body, but the Westminster Confession itself, and the sub-
ordinate standards which were provided by the Westminster
Assembly. Accordingly,” whatever may historically be the
history of the Books of Discipline, they do not come within
the ambit of the standards of the Free Church as there defined.
Now what constituted the United Presbyterian Church ? The
component elements of the United Presbyterian Church were
he ‘“ Relief Church,” which went out from the Xstablishment
in 1761. Although the Relief Church adhered to the doctrine,
discipline, and government of the Established Church, there
is no doubt that it had, by the time the Free Church came
into existence, made large advances towards Voluntaryism: see

(1) Aute, p. 545. (2) Ante, p. 536,

(3) See Appx. I, p. 748.

I TR
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Smith v. Galbraith. (1) The other element of the United I L.(Sc)
Presbyterian Church was the  United Secession,” made up 1904

of certain parts of the Secession Church of 1733, which also ¥zes Crvroi
had adopted voluntary views. The union of the above two *{GeoriA™
Churches took place in 1847 under the name of the United ASEvBLY 0F)
Dresbyterian Church. That was three years after the founda- Overrous
tion of the Free Church. At that date there must have been -0
some difference between these Churches and the Free Church;
otherwise, why did they not in 1847 unite with the Free
Church? The Basis of Union of the United Presbyterian
Church, its rules of procedure and its formula, are dated
1848. (2) This document cannot be read without coming to ™’
the conclusjon that that Church is a voluntary Church; and,
secondly, that its constitution is not a fixed constitution, but
one capable of modification and alteration. Then we come to -
the negotiations for union in 1864. (3) As to Establishment,
the two bodies, the T'ree and the United Presbyterian, could
only express identity of views up to a certain point. It was
admitted in the report on union of 1864 (3) that there was

a distinct difference of view on the question of the Establish-
ment between the two Churches, the one still holding the
Istablishment principle, and the other rejecting it. Nor can
one read the proceedings of the United Presbyterian Synod in
1870 (4) without seeing that the object of the overture was to
get rid from their Basis of Union of anything which could
imply approval of the Establishment principle. Bringing
down the negotiation for union to its eve, there were reports

of the United Presbyterian Church Committee on the questions

of disestablishment and disendowment (5) in 1897, and follow-
1ing years down to 1900, all of them adopted by the Synod,
pledging that Church to a Disestablishment propaganda. The
Synod of the United Presbyterian Church not only approved

of the report, but instructed its committee ““ to embrace all
fit opportunities of making its voluntary principles known
throughout the Church and the community, and authorized it

MACALISTER
.
Youxc.,

(1) 15 5.808; 5 D. 565
(2) See Appx. K, p. 753.
(5) Ante, p. 540.

(3) See Appx. L, p. 454
(4) Ante, p. 539.
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H.L.(S¢) to support such Disestablishment Bill or resolution in Parlia-
1904  ment.” The appellants submit that the original Free Church
FRE:&UBCH constitutional documents of 1842-3 demonstrate that the
‘”((?;Sgpgb Establishment principle was a distinctive principle of the Free
Assmoy of) Church in its origin, and therefore that adherence to it was
ovswroux one of the conditions of the trust upon which the property in
(I“Z,‘f")' question was held. Secondly, the appellants contend that it
M“C":I“E“ is equally beyond dispute that the Establishment principle was
Youxc.  not & principle of the United Presbyterian Church, and con-

sequently that it could not be a principle of the United Free .

Church.

Then as to the matter of doctrine, there has been a clear
departure in the union from the Confession of Faith as the
standard of doctrine. In 1843 the Free Church started with
maintaining as the creed of the Church the Confession of Faith
and the standards of the Church of Scotland “as hitherto
understood.” 'These words ‘* hitherto understood " in the final
paragraph of the Protest of 1843 had reference to the exposition
contained in the previous parts of the Protest and of the
Claim and Declaration of 1842. In 1844 there was a report
as to admission of ministers and probationers from other
Churches. The General Assembly remit to a committee to
consider what alterations or additions might be required in
the Established Church formula, and following on that the
formula was passed. (1)

The Act of the General Assembly, May 30, 1846, enacted
¢ that no minister of any denomination shall be admitted to a
ministerial charge in this Church without an unqualified sub-
scription of the formula —that is, the minister to be received
must approve the whole doctrine of the Confession of Faith.
Then there was the Mutual Eligibility Act of 1873, and the
relative Act anent the subscribing of the formula of 1874.
These embodied a compromise between two parties in the
Church. What was imposed on a United Presbyterian minister
coming into the Free Church was the formula of the Free
Church, with notice of what the Free Church principles were,
and if he made no objection he was held to have accepted them.

(1) Act 12,1846; post, p. 598
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In the United Presbyterian Church a change had taken H.L.(Sc);
place in 1879. There was then passed a Declaratory Act  190¢
which modified the Confession of Faith. (1) Contrast that Fm:&ﬁncu:
with the Confession of Faith, and it will be seen how the OEG%SE:?D
latter is altered by this Declaratory Act. ASSEMBLY OF),

The Declaratory Act, 1879, set out that “ The doctrine of OvERTOUN
the Divine decrees, including the doctrine of election to eternal (T.oun).

life "—that is, the doctrine of chap.!10 and head 4 of the MicAlisres
Confession (2)—*is held in connection and harmony with the Yornc.
truth that God is not willing that any should perish, but that '
all should come to repentance, and that He has provided a
salvation sufficient for all, adapted to all, and offered to all in
the Gospel, and also with the responsibility of every man for =
his dealing with the free and unrestricted offer of eternal life.”

Now that is not an interpretation, but is an absolute contra-
diction of the doctrine of chap. 10 of the Confession. Then
the heads 3 and 4 are equally contradictory of head 3 of
the Confession of Faith. Then, reading between the lines of
head 5, it is seen to be a disapproval of State Establishment
of religion, and head 6 is a clear statement of Voluntaryism,
while head 7 practically supersedes the Confession by indivi-
dual opinion. The result of the Declaratory Act of 1879 is
to write out of the Confession of Faith the doctrine of pre-
destination which is set forth in chaps. 3 and 10, and to read
out of the section with reference to the duty of the civil
magistrate the duty of the State to establish and provide for
the Church. There was a similar Declaratory Act of the Free
Church in 1892, evidently passed to bring it into line with the
United Presbyterian Church with an eye to union. (3) That
Act the appellants complain of, for it, too, was contradictory of
and a practical rescission of chaps. 8 and 10 of the Westminster
Confession. There were pretty numerous dissents against the
passing of this Declaratory Act. The appellants represent the
dissenting minority. The result was that the Declaratory Act
of 1892 was qualified by the Act of 1894. (4) '
It is asserted that by remaining in the Free Church after

(1) Ante, p. 539.
(2) See Appx. E, p. 730.

(3) Ante, p. 543.
4) Ante, p. 544.
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H.L.(Sc) the passing of these Acts the minority, now represented by
1904 the appellants, accepted them, and can now take no exception.
Foeo Crvnen But there was no call on them to leave the Church as well as
"‘(‘GS;:;;::” protest. The time to take action was when something was
AssempLy or) done which touched property, and every step was resisted from
Ovewrous 1896, when the respondents commenced their union campaign.
(Lowp). But the terms of the union documents themselves are most
M‘C‘v'-“““ markedly condemnatory of the union. The respondents may
Youss.  call it an incorporating union; it is no such thing: it is a pure
" working agreement—a pooling of their funds. Further, it con-
tains no definite constitution. The two Churches cannot come

together without carefully providing by the resolution annexed

time to alter anything that may be deemed constitutional at will.
The first document to be considered is the overture regarding
union. (1) Then follows the Uniting Act itself. (2) The most
careful examination of these will not disclose such terms of
union as will result in a new homogeneous body with a defined
constitution. The two so-called uniting bodies are practically
each left to its own way, freed from the restrictions of its
former constitution, but not brought under any new one,
only making common cause in certain practical directions, and
holding to a certain extent a common purse. That is not a
state of matters into which the majority of the Free Church
are entitled to drag the minority. Perhaps the abandonment
of the old Free Church standard of doctrine is most marlked.
To its original constitution the Westminster Confession as a
creed was essential. On the basis of this Uniting Act each of
the uniting bodies may declare in the matter of doctrine what
they like. The result is that the General Assembly of the
United Church is but a joint committee of the two Churches
appointed to administer the affairs of both, and therefore (inter
alia) to apply I'ree Church Property to the uses of the United
Presbyterian Church. The attempted union results, therefore,
in a clear diversion of the Free Church property and funds.
At every stage of these proceedings protests, dissents, and
amendments were moved. There was no acquiescence. The
(1) Ante, p. 543 (2) Ante, p. 545.

to these Acts of Union that they shall have liberty from time to - -~
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matter of union is well illustrated by what had to be enacted H.L.(Se)
in natural sequence, e.g., the Acts substituting officials, 1904
appointing trustees, and vesting property. All these were as Free Cavien
ineffectual to divest property as they were necessary to °‘('ng3:;:?°
atternpt 1t. Further, as might be expected, neither Church AssexoLy of)
accepted the other’s formula, and a new one is passed on Oventoo
October 31, 1900 (1), with a preamble quite different from the (Loro).

previous preamble of the Free Church. But the important M‘C‘;’STE“
difference is the excision of any reference to the scriptural Yoca.
principle of the duty of the Civil Rules, and the substitution of
the doctrine of this Church for that of the Confession of Faith.

That alone is enough to shew that this so-called United Free

Church is not the Free Church, and is not a body the con-

ditions of whose association are the conditions upon which, in

1843, the Free Church left the Establishment, and on which

the trusts of property were constituted.

The respondents contend that there was an inherent right
to legislate vested in their Assembly, empowering it to alter
doctrine and constitutional principle. They could not main-
tain this absolutely, and yet they never would, and probably
never could, suggest any intelligent or rational limitation.
Enough has been already said to shew that the Westminster
Confession was a basis, and an essential basis, of the Free
Church at its foundation. The belief of a Christian Church
must be founded in general upon Holy Scripture; but what
differentiates one sect or church from another is their accepted
and crystallized definition of what they hold those Scriptures
to contain—in other words their creed, such as in the Free
Church case was the Westminster Confession: see Dill v.
Watson. (2) If an association of Christians adopt any one
creed as the basis of their association, no one can cut and
carve upon it without altering the foundation upon which that
body has been associated. Unless power to alter is provided,
or there is inherent power to alter, alteration cannot be
effected against the wish of a dissentient minority. Now there
was no express power to alter; neither was there any inherent
or implied power to alter. The respondents contend that

(1) Ante, p. 545. (2) (1836) 2 Jones Rep. (Ir. Ex.) 48.
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‘H.L.(Sc) there is a common law right to alter doctrines by virtue of the

legislative power inherent in the General Assembly acting

=anvan'ncn through the majority of Assembly. They found upon Lord

Cranworth’s opinion in Forbes v. Eden (1) ; but the important

‘AsseupLY oF) distinction between the circumstances of that case and this
Ovenrorx  Was that the canons of the Episcopal Church had a passage

empowering alteration : see Lord Chelmsford’s opinion. Lord
Cranworth’s language is wider than his real meaning; all he
really meant was that there was a power to make by-laws.
But his Liordship’s language cannot be stretched to support
an unfettered and absolute legislative power to alter, not merely
the incidentals of rule and order, but the foundation of the
association. His judgment does not mean or infer inherent
power to legislate in the wide and independent sense the
respondents attributed to it. And Lord Eldon in Craigdallie's
Case (2) guards himself by saying, if a religious body had made
provision for alteration, that must be considered. In this case,
if there was an inherent power to alter, it must be derived
from the Church of Scotland, the true representative of which
the Free Church claimed to be. But this was negatived by
the statutory history of that Church from 1560 right on to the
union of the Crowns. As the Free Church took|the constitu-
tion of the Church of Scotland as its constitution, you must
necessarily look back to what that constitution was. Now the
Acts 1560 and 1567 (defining jurisdiction), 1561 (power to deal
with ministers maintaining doctrines contrary to the articles
of Confession—the power of excommunication), and 1592
(presbytery first organised), and the many others which have
been referred to, all dealt with matters of order and discipline,
and there was no suggestion in any one of them of reposing in
the Church judicatories any legislative power. The very term
“judicatories,” always applied in the statutes and since to the
Assemblies major and minor of the Church, is itself sugges-
tive. Then the Act of 1690 settled the creed, and throws one
back on the Act of 1592 as defining what the position of the
Church was: see the Acts 1693 and 1707, c. 6. There Wwere

() (1867) L. R. 1 H. L., Sc. 568, 582.
(2) 1 Dow, 1, 16; 2 Dli. 529; 21 R. R. 107.
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four points at issue—the ‘‘Protestant Religion” (i.e., the H.L.(Sc)

creed), the *“ Worship,” the ‘‘ Discipline,” and the * Govern-

ment.” The first was fixed ; the latter was then provided for. gy Crincn

There is no justification, therefore, from the statutory history
of the Church of Scotland as it existed prior to 1843 for A

inferring that the Church had, according to its constitution as Ovesrovy

fixed by parliamentary action, the slightest inherent legislative
power to vary anything which was fundamental to that Church
as a Church. It had power, no doubt, to regulate and order
its general affairs by canons or by-laws, but not to alter doctrine
or anything else fundamental. Could it, for instance, alter
its form of government from Presbyterian to Episcopalian ?°

Next, the respondents found on the Barrier Act of 1697 1),
and maintain that that Act was an assertion of the right
to innovate in doctrine, worship, discipline, and government.
The Barrier Act was not an Act of Parliament, but only of the
General Assembly. That Assembly had been instrumental in
obtaining the Acts of 1690 and 1693 ratifying the Confession of
Faith and fixing the Presbyterian Church government as the
only government of Christ’s Church within this kingdom.
Is it conceivable that four years afterwards the very same
Assembly should be found asserting for itself a power, irrespec-
tive of the Crown and Parliament, to throw these statutes to the
winds, and to alter both creed and government? And as the
Barrier Act was preceded by the Acts of 1690 and 1693, so it
was shortly followed by the Act of 1707, when the union of
the Crowns was accomplished on the express basis of main-
taining intact the religion, worship, discipline, and government .
of the Church of Scotland already unalterably secured. If
there is a difficulty in ascertaining the scope of an Act, the
title can be looked at (2) to shew what was in the mind of
those who passed it. Here the title is “ For Preventing of
Innovations,” not for enabling of innovations. Then the
question was, Does the adjective ““sudden” apply to “altera-
tion or innovation or other prejudice ’—does it apply to them
all, or only to * alteration”? The appellants maintain that the

(1) See Appx. G, p. 736.
(2) Fenton v. Thorley & Co., [1903] A. C. 443, per Lord Macnaghten.
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H.L. (Sc) word *‘sudden” only applies to the word "‘ alteration.” In
1904 the oricinal document in manuscript there is a comma after
0 The Act contemplated that the
v oF SCOTLAND 1 mon sense of the Church, when it had a year to‘ think,
; v o i ’ gaint any innova-
AssewmnY oF) would be sufficient to protect the Church againt any 1o
OVEI’:'TOW tion. But what was the Act directed .to ? Onl}f the making of
(LosD): binding rules and constitutions—that is, regulations or byilla.ws;
MACALISTER Ty laying down how these were to be'a.dopted, the ?d 1}1)rc
‘was really providing that in their adoption there ghou d be a
safeguard against any accidental or attempted altfera.tlon or
innovation. There is no word in the whole. Act which ena.b.les
the Church to do anything. It is a limiting or Breventatlve
Act; andthe Church’s history for the 136 years }Nthh .followed
its passing down to 1833, when the ten years .confllct com-
menced, proves that the respondents’ contention 1s‘wrong,
for in all the Acts of Assembly of the Church of Scotland
there is no one single Act to which the .respondent.s can
point as supporting their contention by shewing altera!.tlon or
innovations affected by use of the forms of the Bamer. Act,
1f there was this assertion of legislative power, where 1s the
limitation of it except as a matter of proc.edure? The
respondents must claim the power t.o alter and innovate, not.
merely doctrine, worship, and discipline, but government, a.ncl
that they could under the Barrier Act turn the Presbyterian
Church into an Episcopalian Church, or even a Mahomed.an
one. If they are right, the Church could ab?lxsh the B:a.rrler
Act itself to-morrow, and claim to alter and innovate w1’€hout
even its restrictive procedure. The respondents rely again on
post-disruption examples of innovation }mder the Barrier Act—
for instance, the changing the formula in 1846. But that \;ms;
not an act of alteration or innovation. It was the lo‘glcad
sequence of disruption adopting the formulfm of tl?e Establishe
.Church to the situation created by .the dlsruptmn: Nor ca.i
the respondents rely on the union with the Secession Ch}n.fc
in 1852, for the Secession Church de plano accepted the position
of the Free Church. In that union there was no departu;;
from doctrine or principle on the part of .the Frec? C?mrch. :
may be here pointed out that the Established principle was 0

v.
Youne.

T R e
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the essence and very root of all the various Secession Churches H. L. (Sc)
~at their origin. They only became Voluntaries after a long 1904
course of years. The respondents also rely on the Mutual Fres Cuvron
Eligibility Acts of 1873 and 1874, allowing ministers of the O Gaoruam
United Presbyterian Church to become ministers of the Free ASSEni{LY or)
Church. But the concession was carefully guarded, in that Ovezrovs
the s2id ministers had to accept the position of the Free (o
Church. They can also place no reliance on the union with Macariszen
the Reformed Presbyterians in 1876, for the latter accepted  Yorse
without reserve the existing formula of the Free Church. The
respondents further, feeling that their claim of inherent legisla-
tive power must have some limit, suggest as a condition or
limitation of it that alterations or innovations made must not
be inconsistent with the “identity of the Church.” But it is
asked, What defines the identity of the Church? Is it not the
identity of the doctrines it professes? They also rely on the
point that the Church first adopted of its own accord in 1560
Knox’s Confession, and maintain that what it adopted it can
change or discard. But their history is wholly fallacious. It
is quite clear from the statutes that it was the State which
adopted the creed. There was then no Church. The creed of
the nation preceded the Church of the nation. In the Act of
1560 everything was done by the State. -

Then as to the alleged adoption in 1578 as one of itg
standards of what is called the “ Second Book of Disci-
pline.” (1) There is no doubt that book had its origin
between 1578 and 1581 as the work of a committee of the
Assembly of those days. ‘In the Claim, Declaration, and
Protest of 1842 there is the only important reference to it as
a standard, and founding on its support of the position that a
minister must receive a call from the congregation before he
can be admitted to a cure of souls. But that is an incidental
reference only to the book, and though it refers to it as one of
the authorized sté.nda,rds, where these standards of the Church
are deliberated and enumerated in 1851 (2), the Second Book
of Discipline is not included. Now the Second Book of
Discipline never was a standard of the Established Church. The

(1) See Appx. D, p. 727, (2) See Appx. I, p. 748.
A. C. 1904, 3 2R
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H.L. (Sc) Church submitted the Second Book of Discipline to the Legis-
190+ lature for approval, and none of the powers which were claimed
“~ v it for the Church were ratified by Parliament except those

Free Curren PY ; |

oF SCOTLAND gpecig]ly set forth in the Act of 1592, which Act adopted
oo ov) certai a4 Book of Discipline and

AssEnnLy o) certain passages from the Secon 00 (.) P
ovemrous rejected the rest. The history of the book is made clear from
(Lorp).  4h o Acts of Assembly set out in the ““ Book of the Universall

Macsustir Kirke.” 'That was the general Church, as distinguished from
Yovse. particular churches. It was a long time before the Assembly
——  became strictly an Assembly of the Church; in the earlier
years barons and members of the Estates of Parliament as well
as ministers attended. Then it was the practice to send up for
consideration to the Crown and Parliament certain articles to
be considered and passed into Acts—bills, in fact, submitted
for Acts dealing with Church interests. It must be admitted,
therefore, that at that period the Church did not set up as
having any legislative power, but considered matters, and then
sent them up to be dealt with by Parliament. And this book
‘was just one of those things which was sent up for considera-
tion, and a portion of which—a very small portion—was
adopted, to the exclusion of the rest: Adoptio unius exclusio
alterius. The Act of 1690 only re-enacts the Act of 1592.
From the headinig of the Second Book of Discipline, as
printed in the edition produced by the respondents, one
might suppose it was adopted by both the Acts of 1592 and
1690 ; but that is quite erroneous. Of the excerpts from the
Second Book of Discipline the respondents chiefly found on
chap. 7, s. 8 (1): “ they,” ie., the Assemblies of the Church,
“have power also to abdicate and abolish all statutes and
ordinances concerning ecclesiastical matters.” But s. 2 says
Assemblies are of four sorts : *“ For other are they of particular
Kirkis and congregationis ane or ma” (that is Kirk Sessions or
presbyteries), ‘“ ather of ane province "’ (that is a Synod), other
of ane haill natioun ” (that is the General Assembly), ‘“or c?f
all and diverse nationis professing ane Jesus Chryst ™ (that 1s
Ecumenical Synods) ; and what follows is general of all these,
and not confined to the General Assembly alone. It thereforc
(1) See Appx. D, p. 727,

!

A.C. AND PRIVY COUNCIL. 583

cannot be said that s. 8 imports an assertion of legislative H.L.(Sc)
power on the part of the Assembly when you find it has 1904

reference to Kirk Sessions as well as General Assemblies. Tt gres Crenox
is quite true that they are (s. 6) to keep the religion and O 3COTLAND

(GENERAL
doctrine in purity, to keep comeliness and good order in the ASSEM:LY oF)
Church, that they may make rules jand constitutions apper- Overrous
taining to the good behaviour of the members, and that power (Lor).
i3 asserted for them to abrogate all statutes and ordinances M"C“v“sm“
concerning ecclesiastical matters that are found noisome or Yot
unprofitable, or agree not with the time, or are abused by the
people. But the whole purview shews that regulations or

by-laws only were in the minds of the writers, and that they

had no idea of asserting a right to legislate upon all matters
fundamental to the Church’s constitution. See also an emphatic

assertion, not only of the duty of the State to establish, but

also to endow the Church in chap. 10, arts. 1, 2, 5, and a sharp
distinction drawn between what falls under the power of the

Sword and what under the power of the Keys in 5. 7. The

Second Book of Discipline was in fact simply a book of ecclesias-

tical polity, parts only of which were adopted by the Act of

1592, but it never was a part of the Church’s constitution.

However, there is one portion of it which the disruption

members in 1842, and the Free Church in 1843, did declare to

be in their conception a part of the constitution, namely, the

principle of non-intrusion enunciated in chap. 8, s. 5. It is for

the respondents to define ** as heretofore understood.” They do

define it, by saying that it was part of the constitution of the

Church that no minister should be intruded upon the congre-

" gation. That had no effect at the time, because patronage

survived for nearly 300 years after 1578. Disregarding history,

"the Free Church assert that they understood that to be part of
the constitution of the Church. That understanding they
certainly carried into the constitution of the Free Church. But
how does that support their assertion of legislative power? It
is further true that Acts of the Assembly in 1638 and the
three or four following years were couched in legislative
language. But the country was in chaos; Parliament and
the Assembly in revolt ; the country in fact governed by the
. . 3 2R 2
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must be read in the light of the history of the period. Although I. L. (Sc)
the Assembly adopt the Westminster Confession in terms ex 1904
facie absoluto, their Act is at once submitted to Parliament gy Gmonon
for ratification; it is the parliamentary action which is OF SouTLAxD

i i (GENERAL
effectual. (1) These two episodes in the history of Scotland do AssemsLy oF)

* H.L.(Sc) Assembly and rot by Parliament.
1904

From the usurpations of
such an Assembly you cannot deduce constitutional rights
FRE:&;MCH unless by subsequent adoption these usurpations become con-
°‘E§§2;§i‘:° stitutional. The situation was this: in 1618 King James
AMWLY or) promulgated his five articles of Perth. These articles tried to

g e =

s e e cba e LSt o AP
[ PO e L adl ez,

OVERTOW introduce popish, or at least episcopal, rites and ceremonies, and not establish anything like a legislative power in the General Ovexroux
(LomD)- first roused the country. Then Charles I. brought about what Assembly of the Church. Then we come to actings of the (Loxp).
MAcz:;._ISTﬂ is called the Sec'ond. Reformation by issuin_g his canons and con- Church in 1833 to 1843, the ten years of ferment which initiated Mm;:,xmn
Youve.  gtitutions ecclesiastical, but more particularly by the endeavour the disruption. The Acts of these years were Acts of internal ~ Youwa.

to impose on Scotland ‘‘ Liaud’s Service Book.”
of the prerogative roused Scotland. There were certain com-
mittees called the * Tables,” which committees practically, in

- conjunction with the Assembly, governed Scotland for ten

years. In February, 1638, the Covenanters swore to the
National Covenant, and in the end of that year the first
General Assembly that had met for many years was called,
and passed all the Acts the respondents rely on. But then
it must be remembered that a few months after the Cove-
nanters were in arms against the King. Charles found himself
unable to oppose them, and instead he, in 1639, made a treaty
with them., Though they legislate in words in their Assembly,
by virtue of that treaty they at once go to the King for =
ratification in Parliament of all they had attempted to do: see
the book called *“The Acts of the General Assembly of the
Church of Scotland,” pp. 9,21, 36. One term of the treaty was
that a lawful General Assembly should be held; and it was
held in 1639—an Assembly on a very different footing from the
rebellious Assembly of 1638: see the * Act containing the
Causes and Remedies of the Bygone Evils"” (1); see also
Liord Justice-Clerk Inglis in Forbes v. Eden. (2) The indepen-
dent position assumed by Parliament during the same time is
shewn by a reference to their Acts. (3) Again, the respondents
found on the adoption of the Westminster Confession in 1649
as a recognition of legislative power. But all that is done

(1) Acts of the General Assembly,
36, 41.

(2) (1865) 4 M. 143, 156.

(3) 5 Thomson's Acts, 593, 599,

601, 602; 6 Thomson’s Acts, 150,
270, 271, 276; Husband’s Collection
of Printed Orders, 1646, p. 208.

These Acts-

regulation which hardly deserve the name of legislation. Never-
theless in passing them the Assembly incidentally interfered
with civil rights depending on statute, and so stepped beyond
its power.
that the provisions of the Barrier Act, about which so much
has been heard, were not observed except in the case of the
Veto Act of 1835. They were treated merely as Declaratory
Acts, and not as in any way altering doctrine, discipline, or
government.
ruption was ““ An Act on the Calling of Ministers.” (2) This did
pass the Barrier Act. Even this could hardly be called legisla-
tion, for it merely amounted to the laying down by the Church

- for the Church of the method by which ministers were to be

admitted to the charge of congregations. To the Church had

_been committed by statute the examination and admission of

ministers. What it did by the Veto Act would have been quite
within its function, if it had not proceeded on lines which
injuriously affected civil rights protected by statute. What
it did is no ground for saying that the Church had legis-
lative power. The disruption documents of 1842 and 1843
make it perfectly plain what was meant by the words “ as here-
tofore understood.” They must be read with reference to the
non-intrusion struggle which preceded, and the issue of which
caused the disruption. What the Church was then striving for
they styled in the Claim and Protest of 1842 and 1843 spiritual
independence—the independence of the Church in matters
spiritual. But this assertion of spiritual independence was,
when the surrounding history is reviewed, clearly seen to. be
(1) 6 Thomson's Acts, 161. (2) Ante, p. 529.

The Veto Act which immediately caused the dis- -

So little were they regarded as Acts of legislation™:*: "
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H.L.(Sc) the assertion of the right of the Church uncontrolled by the
1904 Civil Courts in spite of patronage to regulate the calling and
Fm;'&;m“ induction of its own ministers. It amounted to nothing
‘(;;’::;izn further. Liastly, this judgment cannot stand in the face of
A“SE“BLY or) the Kirkintilloch case (Craigie v. Marshall (1)) and the
Ovmrow Thurso case (Couper v. Burn. (2)) These are direct autho-

(Lono). rities, so far as the Supreme Court is concerned, in favour of

MACALISTER - the appellants.

Youe. Tt is difficult to imagine that the Barrier Act was intended

" to give the Church the liberty of altering the Confession of
Faith, or of altering the Presbyterian Church government,
having in view that in 1690, 1693, 1703, and 1707 these were
solemnly ratified and established. Further, the statutes pro-
vided machinery which made it absolutely impossible—at all
events clearly in the views of any Assembly—to alter the Con-
fession of Faith. Great light is thrown on what were the
essential doctrines of the Church by seeing what were the
declarations made by those who entered it as to what in their
view was fundamental, and both the Established Church and
the Free Church provided machinery by which they secured
that the creed of the Church and the form of Church government
should be unalterable in all time coming.

The Declaratory Act of 1892 (8) of the Free Church was
really passed for the purpose of enabling people who could not
conscientiously subscribe the Confession of Faith to enter the
Church, and there is a great similarity between the objects of
the Declaratory Act of the United Presbyterian Church, for
there were men of the modern school of theology who felt it
difficult to become office-bearers in the Free Church when the
Free Church required a rigid adherence to the Confession of
Faith in all its parts. In fact, the contract of union allowed
each party to it to entertain their own views about theological
subjects. The whole creed might be ultimately reduced to a
few propositions. Under the Apostles’ Creed you could have
a Christian Church, but not a Calvinistic Church. The union
threw the whole of the Free Church religion loose, and the

(1) (1850) 12 D. 523, 559,
: (3) Ante, p. 543.

(2) (1859) 22 D. 120.
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elders and congregation might be compelled to admit to H. L. (Sc)
ministrations and sustain out of the trust funds persons 1004

who held views diametrically opposed to the Confessmn of Frus Crurci

Faith. OF SCOTLAND
(GENERAL

Asher, D.F., and Haldane, K.C. (with them Guthrie, K.C., ASamBLY or)
and Orr), (all of the Scottish Bar except the second), for the R
respondents. The question is whether the property which (Losp).
belonged to the Free Church in 1900 now belongs to the ATACALISTER
appellants or to the respondents. Now the property (see Youxa.
condescendence 46) was not given upon any specific trust
beyond what is implied from the fact that it was given to
the Free Church. Then what is to be determined is, What
were the conditions and limitations under which the Free+ ' i "
Church held the property, and have they, in effecting a union
with the Presbyterian Church, so infringed these conditions
and limitations as to forfeit all right to the property? The
person giving the money in effect said, “I give it to
the Church, and in giving it to the Church I delegate it to the
Church to deal with it according to the whole scope of the
Church’s power; I put no limitation on the Church, and I do
not in giving it to the Church say it is to be subject to any
specific restriction.” If it can be shewn that the Church had
power to do so, they can spend it as they please—that is, if its
constitution includes a power to alter the particular destination

- of the property. What is said is that the union has caused

the Free Church to be no longer the Free Church in the sense
of holding the property which belonged to the Free Church, on
the ground that by the union the Free Church has renounced
what is called the Establishment principle, and that it has
also effected a change in its doctrines; and the contention is
that both acts were beyond its powers. The respondents’
answer is that neither has been done in fact; and even if
they have been done in fact both are within the powers of
the Free Church. There is nothing which can be termed a
“form " of constitution of the Free Church, and accordingly
a “form " has to be discovered from the circumstances under
which the disruption took place, and a consideration of the
documents which were written and exchanged at that time,




it b e

B e s

588 _ HOUSE OF LORDS [1904)

H.L.(Sc) along with other circumstances as to what were the rules
1904 which bound the Free Church with reference to the adminis-
}'nE;&uncx tration of its property. Now the circumstances under which
"‘(g’g‘:gﬁzn the party which became the Free Church left the Establish-
A“*EMBL‘ or) ment are of vital importance. Their view of their own
OvExrous position was that they had become the ‘“ Church of Scotland
(LoRD):-  Free” ; that they were not a new Church, but had shaken off

MicaLsTeER the fetters of Fistablishment ; that they carried with them alk

T,

Youxe.  the standards of the Church, with the difference that, being no
" longer connected with the State, they dropped the statutes as
they were no longer a State Church and took the standards of

the Church of Scotland, as they expressly stated, ‘ as heretofore.

" s - understood”; and that they entirely dropped the Confession of

Faith as having any statutory status in the Church. They
said, “ We take the Confession of Ifaith subject to certain
qualifications which we declare we hereby attach to them.”
The words ‘““ as heretofore understood ” lie at the root of the
case. The Free Church party when in the Established
Church always maintained, in opposition to the moderate
party, that the Church did not owe its existence to the State,
that the Church had adopted the original Confession of Faith
as a Church, and that the statutes which had been passed
from time to time recognising the Establishment by their
terms left the Church absolutely free in spiritual matters.
The moderate and opposite side contended (and their con-
tention was upheld by the law) that the statutes defined what
were the rights of the Church, and that whenever any question.
arose in regard to the title of the Church to do a particular
thing, then that had to be determined by an examination of
the public statutes which had established the Church. There
was that opposite current of thought running through the
- Church for a long period of time. In short, one view was that
' the Church was a Church by its own inherent power as a
member of the Body of Christ, and the other that the Church.
was an institution sanctioned by law; established by statutes,.
and the limits of its power determined by thé construction of
the statutes. It was that which led to the disruption, ithe

immediate cause being the Chapel Act, May 31, 1834, and the -

gy cns

T oson) (8);
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Veto Act, May 29, 1835. The majority asserted the right on H.L.(Sc)
the part of the people of every congregation to reject a pre- 190t
sentee, and that majority (afterwards the Free Church) claimed Fres Groncit
that view upon the ground that it necessarily followed from 0*2&‘:‘33*&”
Christ being the Head of the Church, and there being no civil AM“BH or)
power in the Church apart from Him. That the Church had Overtos
the power within itself of regulating matters of that kind, and (Lo
that the civil law could not interfere. That was the attitude of MACALISTER
the party who became the Free Church, and that is the basis Yousa.
upon which they established their Church. Another document,
the resolution of May 23,1838 (1), throws light on their attitude.

That formulated in the Assembly the Free Church party position

as absolute spiritual independencé, and that the acceptance of

that would be laid upon every person, ministers, office-bearers,

and members of the Church. The above documents laid the

train for all the cases which followed, and when the decision

was against the majority they said, ¢ Very well, it now being

declared that the law is different from what we contend, we

cannot remain in the Kstablishment, and accordingly we

leave it for the purpose of becoming a Church free ’—that

is to say, free to carry out the principles for which they had
contended. The chief cases were as follows: The first Auch-

terarder case (Karl of Kinnoull v. Presbytery of Auchte-

rarder) (2); the second Auchterarder case (Earl of Kinnoull

v. Ferguson) (3); third Auchterarder case (Karl of Kinnoull v.

Ferguson) (4); second Strathbogie case (Presbytery of Strath-

bogie v. Minority of the Presbytery) (5); first Strathbogie case

(Edwards v. Cruickshank) (6); third Strathbogie case (Cruick-

shank v. Gordon) (7); Culsalmond case (Middleton v. Ander-
Stewarton case (Cuninghame v. Presbytery of

Irvine) (9) ; Liethendy case (Clark v. Stirling). (10) These cases

: bring out the attitude of the party which formed the Free

(1) See Lord Macnaghten’s opinion,
post, p. 632.

(2) (1838) 16 S. 661 ; (1839) Macl.
& Rob. 220. See report of Auchier-
arder Case, by Charles Robertson,
Edinburgh, 1838, 2 vols.

(3) (1841) 3 D. 778,

(4) (1843) 5 D. 1010.

(5) (1840) 2 D. 585, 587.

(6) (1839) 2 D. 258, 282.

(7) (1843) 5 D. 909.

(8) (1842) 4 D. 957.

L. (9) (1843)5D.427. .
-, . (10) (1839) 1 D. 955.
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H.L.(Sc) Church, and they demonstrated that that attitude was one of
1904 complete spiritual independence and power to regulate their

Frer Onvron OWD affairs: see specially the judgments in the Stewarton

OF SCOTLAND
i (GENERAL Case, (1)

ASSE‘“’“ °))  As to the legislative power, the Free Church party in 1843

OgrfnTov):v asserted that there was legislative power within the Church, and
ORD

the Church in 1843 and found a certain creed adopted, the . L.(8c)
questionwould arise, How did it become the creed of the Church ? 1904
The answer was, it became the creed, as the Catechism says, ppee Crurox
by the voluntary adoption of the Church. oz‘s:g:;::n

The Act of Assembly, July 4, 1562 (1), is an illustration of ASSHIBLY OF)

1 “PART II. and appointed to conveen again the meroux
Pp

— 7 they constituted themselves at the disruption upon that prin-
M‘c‘”‘j‘s’f‘“ ciple. The Act of Assembly, dated June 8, 1847, brings out
Youxe.  yery sharply the views of the Free Church as to their legislative
"~ power; as also the Catechism issued a few years after the dis-
ruption by the unanimous resolution of the Free Church. The
Free Church adopted the Confession as an act of the Church,
and, having adopted it, they might substitute for it a new Con:
fession, and there was nothing to prevent them rejecting it ;

for the same power which enabled them to adopt it enabled
them to dispense with it. They complied with the prescribed
form. Question 231 (2) in the Catechism brings that out
very sharply. Just as the Church could in 1560 of its own
motive decide to make John Xnox’s Confession the Confession

of the Church, so they have power to change. The position
taken up by the Free Church unanimously (almost immediately
after it was formed) was that the faith which it then professed

was due entirely and exclusively to the Church’s own act, and

that it had adopted it freely and of its own will ; and it neces-
sarily followed that the body that can adopt can make a change.

If a Church accepts the status of Establishment on the basis of
accepting a particular Confession, then there is a contract
between the Church and State which compels the Church so
long as it is a party to the contract to adhere to that Confession.

But where the Church is apart from the State altogether, and
where there is no person with a title to interfere except indi-
vidual members of the Church, then the case comes to this:
that the basis on which the members associated was a basis
which entitled certain alterations to be made from time to time.

And all who joined the Church must be assumed to have
known that they were joining a body who had assumed and
exercised that power. For example, where a person joined

(1) 5 D. 427. (2) See Appx. N, p. 760.

“ ACTS OF ASSEMBLY.
¢ 4,—Dowx 1o 1843.
“1. 4¢h July 1562,

“ Touching the removeing of Idola-
trie, the Kirk now, as of before, con-
cludes humble supplication to be

given in to her hienes, but the manner .

how, they have referred to farther
consultation of her Majesties Secret
Couucill.

“That supplication be made to her
hienes for punishing of all vyces
commanded by the Law of God to
be purnished, and yet not commanded
be the law of the realme, viz., Llas-
phemie of God’s name, contempt of
his word and Sacraments, profanation
of the saman be sick as were not law-
fully called to the ministration thereof,
perjurie and the taking of the name
of God commonlie in vaine, breakers
of the Sabbath day. In keeping of
common mercats, adulteries, fornica-
tion, filthie talking; and further, that
punishment be execute upon the
transgressors of the last proclama-
tion made against massmongers and
hearers.

“ Anent the actiones of divorce-
ment, to make supplication to the
Secret Councill, that either they give
up universallie the Judgment of
divorce to the Kirk and their Session,
or else to establish men of good lives,
knowledge and Judgement, to take
the order thereof ; provyding allwayes
that the saids Lords make provisione
and ordinance how the guiltie Persons
shall be punished.

* And sua dissolvet this Assembly,

25th day of December nixt to come
in Edinburgh.
¢ (Sic subscribitur) JorN GRAY.

“2. 1566. Confession of Helvetia
Approved.

“The Assemblie being advised with

(LorD).

MACALISTER '

v,
Youxe.

the interpretatioun of the Confessioun - .-

of the Tigurine [i.e. Zurich] kirk made
by Mr.Robert Pont,ordeaneth the same
to be printed, together with the epistle
sent by the Assemblie; allowing the
same, providing a note be putt in the
margin of the said Confessioun, where
mentioun is made of the remembrance
of some holie days, &c. In this
Confessioun, superioritie of ministers
above ministers is called an humane
appointment ; confirmatioun, a device
of man ; baptisme by weomen is con-
demned; prolize prayers, hindering
the preaching of the Word ; canonicall
houres, that is, prayers to be chanted,
and often repeated at sett times, as
the Popish maner is, heaping up of
ceremoneis to the prejudice of Christian
libertie, observation of sancts’ dayes.
But this Assemblie would not allow
the dayes dedicated to Christ, but
tooke exception against that part of
the Confessioun ; yea, our Assembleis
meete often upon the 25th of Decem-~
ber, so that manie of the ministrie
could not be at home in their owne
parishes, to teacbe upon Christ’s
nativitie. This Confessioun, called
commounlie the Latter Confessioun
of Helvetia, was allowed not onlie by
the Kirk of Scotland, but also Geneve,
Savoy, Pole, Hungarie; but not the
Kirk of England, becaus of the manie
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H.L.(Sc) the Church accei)ting a Confession of Faith, but only in part—
1904  taking exception to certain parts which it does not accept: see

, Frue Cuoncn 8lso Act of Assembly, 1581. Referring to the Book of Discip-
e Oﬁgﬁi’z’;‘ﬁ“ line, Lord Justice-Clerk Hope said no doubt, if the Church
: Assewnry of) had got the Book of Discipline recognised by the Church, then,
Ovimtory they would have had the power to do anything they liked,

(Lom0) pecause the powers presented for the Church in the Book of

MAC’:!L‘STEB Discipline are so large.”” With regard to the Free Church, now

Youns.  that they are away from the State and took the Book of Dis-

" cipline with them, they must be held to have all these exten-

sive powers, which Lord Justice-Clerk Hope said would have
belonged to them as an Established Church if the Book of
Discipline had been recognised by the State. In the Act of
Assembly, 1590, there i1s again a reference to the Book of Dis-

cipline, and in the Act of July 4, 1591, subscription to the Book

of Discipline is insisted on. Then see the Acts, December 6,
1638, and December 8, 1638. (1) These Acts prove that the

eorruptions mainteaned by them,
which are condemned in it. . . .

“4. April 1581.

“ Iorswameikle as Travells has
been taken in the forming of the
Policie of the Kirk, and diverse Sutes
made to the Magistrate for approbation
thairof; quhilk albeit as yit hes not
takin the happie Effect quhbilk gude
men wald crave, yit that the Posteritie
sould judge weill of the present Age,
and of the Meining of the Kirk: The
Assemblie hes concludit that the
Buik of Policie agriet upon in diverse
Assemblies before sould be registrate
in the Acts of the Kirk, and to
remaine thairin ad perpetuam rei
memoriam ; and Copies thairof to be
taken be everie Presbyterie. . . .

.

7, Julii 4, 1591

** Anent the Subscription of the
DBuik of Policie injoynit in the last
Assemblie, in respect the greatest

Part of the Presbyteries as yit hes
not satisfiet the Ordinance of the
Kirk; the Assemblie hes ordaynis
the former Act to be observit and
execute betwix and the nixt Assemblie,
and the Moderator of everie Presby-
terie to sie to the Lixecution therof
under the Pain of 40 Pound to be
eniployit to the Use of the Puir
besyde the publick Rebuke in the
opin Assemblie.

(1) “ December 6, 1638, Condemning

the Service Dook, Book of Canons, -

Look of Ordination, and the High
Commdssion, ’

“I. The Assembly having diligently
considered the Book of Common
Prayer, lately obtruded upon the
reformed Kirk within this realme,
both in respect of the manmner of the
introduction thereof, and in respect of
the matter which it containeth, findeth
that it hath been devised and brought
in by the pretended prelats without
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Free Church took with them the legislative power and autho- H.L.(Sa)
rity which the Church of Scotland had historically. If they
were a legislative body, then it will have to be shewn that Frer Cuurcu

direction from the Kirk, and pressed
upon ministers without warrand from
the Kirk, to be universally received
as the only forme of divine service,
under all highest paines, both civill
and ecclesiasticall; and the book it
self, beside the popish frame and forms
in divine worship, to containe many
popish errours and ceremonies, and

the seeds .of manifold and grosse

superstition and idolatrie.  The
Assembly, therefore, all in one voice,
hath rejected and condemned, and by
these presents doth reject and con-
demne the said book, not only as
illegally introduced, but also as re-
pugnant to the doctrine, discipline,
and order of this reformed Kirk, to
the Confession of I"aith, constitutions
of Generall Assemblies, and Acts of
Parliament establishing the true
religion; and doth prohibite the use
and practice thereof, and ordaines
Presbyteries to proceed with the
censure of the Kirk against all such
&s shall transgresse.

“1I. The Assembly also taking to
their consideration the Dook of

. Cannons, and the manner how it hath

been introduced, findeth that it hath
been devised by the pretended prelats
without warrand or direction from the
Generall Assembly, and to establish a
tyrannicall Jpower in the persons of
the pretended bishops over the worship
of God, imen’s consciences, liberties,
and goods; and to overthrow the
whole discipline and government of
the Generall and Synodall Assemblies,
Presbyteries, and Sessions formerly
ostablished in our Kirk.

«Therefore, the Assembly, all in
one voice, hath rejected and con-

demned, and by these presents doth
reject and condemne, the said book,
as contrare to the Confession of our
Faith, and repugnant to the estab-
lished government, the Dook of
Discipline, and the acts and con-
stitutions of our Kirk, prohibits the
use and practise of the same; and
ordains Presbyteries to proceed with
the censure of the Kirk against all
such as shall transgresse. . . .

9, Act of the Assembly at Glasgow,
December 8, 1638, declaring

1904

OF SCOTLAND
(GENERAL
ASSEMBLY OF)

v.
OverTOUN
(Lozn).

MACALISTER

Te
Youxa.

Episcopacie to have been abjured

by the Confession of Faith, 1580,
and to be removed out of this
Kirk.

“The Assembly, taking to their
most grave and serious consideration,
first, The unspeakable goodnesse and
great mercy of God, manifested to
this nation, in that so necessarie, so
difficult, and so excellent and divine
work of reformation, which was at
last brought to such perfection that
this Kirk was reformed, not only in
doctrine and worship, but also, after
many conferences and publick reaszon-
ings, in divers nationall Assemblies,
joyned with solemne humiliations and
prayers to God, the discipline and
government of the Kirk, as the hedge
and guard of the doctrine and worship,
was prescribed according to the rule
of God’s Word, in the Book of Policie
and Discipline, agreed upon in the
Assembly 1578, and insert in the
register 1581, established by the acts
of Assemblies, by the Confession of
Faith, sworn and subscribed, at the
direction of the Assembly, and by
continuall practise of this Kirk. . . .”
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H.L.(Sc) they have done something which limits their power to be able
190+  as the Free Church to legislate about anything.

Nyt

Frex Crvnen | LIORD JAMES. Suppose they made such a change as virtually

OF SCOTLAND 4 accept the doctrine of the Church of Rome, would it be the Q

(GENERAL
AsseusL¥ oF) same Church ?]

OveRToUN That would depend entirely upon the extent of its powa‘
Lomn) ¢o change. A body can never cease to be the same body by
M‘C“v“s““ exercising its inherent powers. If it does something which
Youse. extinguishes itself, then it is non-existent ; but if the body is
" constituted in such a way as that it has the inherent power to
do something, so long as it is only exercising that power it is
merely fulfilling one of its own functions. The respondents
are not prepared to say that the Church could do anything that
would be inconsistent with the position of being a Church of
which Christ is the only Head and His Word the only standanrd.
-1If the true definition of the position of the Church of Rome
would make it fall within what is described as the basis of
this Church, then the Free Church could have gone back to
Rome. They could have made any alteration they liked om

the Confession of Faith.

The Church changed the adoption of Knox’s Confession for
the Westminster Confession; yet there were differences
between these Confessions, They were not identical on
election ; Knox’s was much stronger. Then the Westminster
Confession was much stronger on the Sabbath. The Churck
adopted the latter with the view to natural uniformity, and the
Church in departing from one and taking the other was simply
exercising its inherent power, and it followed they had the
power to alter. The same power which enabled them to adopt
the Confession enabled them to alter it. They not only volun-
tarily adopted the Westminster Confession of Faith, but they
examined its terms, finding them satisfactory; and they adopt
it with qualifications, shewing that they felt themselves entitled
to have rejected it altogether if they chose. That was a very
clear exercise of the Church’s inherent power.

The Acts of Assembly are similar. The Church considered
it had power by its own inherent legislative power to exclude
Episcopacy. The Church refused to obey the five articles of

~ George Hill (3rd ed.), 1835, p. 4.
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,

Perth. The first of the Barrier Acts was in 1639, and there H. L. (3c)
was a complete sequence of them to 1697 ; but the title at the 1904

beginning is not a part of the Act; it was merely a docket put pes Gronox
on by the officials of the Assembly. The Barrier Acts were 01(5522;‘::"
never intended to confer @ power which the Church assumed A==E>mLY oF)
that it had at that time inherently, but were for the regulation oy EaTOUN J
of the exercise of the power. Principal Hill (1) and Dr. Cook (2) Lo

(authorities in ecclesiastical law) both support the view that M“‘CA;IST“
there was an inherent legislative power in the Church. The Yotvs.
documents establish that historically the Church had an
inherent legislative power, and exercised that power on a great

variety of matters as far back as there was record, and passed

the Barrier Act for the purpose of regulating the manner in """ -
which the legislative power was to be exercised. And, further,

the terms of the Barrier Acts shewed the Church had within

its scope matters relating to doctrine, discipline, and govern-

ment. The question is not in fact what was the power, but

what was the power the Free Church party claimed in 1843 ;

and it is enough for the respondents to shew that the Free

Church in 1843 had a certain theory of what were the powers

of the Church, which they had maintained during the dis-

ruption period, and that that theory they put forward as their

view of the position of the Church, and that they founded their

Free Church upon that theory. Then in the * Claim, Declara-

tion, and Protest "’ (3) there is nothing to justify the view that

the Church made the question of Establishment an essential

or fundamental principle of the Church. What the essence

of the Church they were founding was that they were the

~Church of which Jesus Christ was the Head, and that no

temporal power had any right to interfere with them at all.
That was the essence, and not that of Establishment. What
they said in effect in that declaration was: “ Here are the
statutes which have been passed for a long period of years, and
the passages which give the Church exclusive jurisdiction in

(1) View of the Constitution of (2) Practice of the Church Courts
the Church of Scotland, by Rev. of Scotland, by Rev. J. Cook (1882
ed.), pp. 287-9.

(3) See Apps. G, p. 737.
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H.L.(Sc) spiritual matters ; and although these statutes have been inter-
1904  preted against us, we now appeal to the State to readjust
FRE;&“CH matters, so that we may be put into the position these statutes
oz(?g;:;ﬁn legitimately led us to think it occupied.” To say  They
AssewsLY or) would deprecate any breach of connection between Church and
Ovenrors  State” is not the way to speak of a fundamental principle.
(Lore). They regret the breach ; but it is another thing to say that the
MacaLsTER onnection between the Church and State is a fundamental
Youxc, and essential principle which cannot under any circumstances
be abandoned. They nowhere in these documents said that
Establishment was a fundamental principle. In!the Protest,
although maintenance and support is spoken of, it is not
.. spoken of as an essential principle of the Church, but simply
as a matter which those who joined in the Protest regarded as

a proper duty on the part of the State.

The clause relied on by the appellants is a clause which
when properly construed is expressive of an opinion retained
on the part of those who were protesting with regard to the
duty of the magistrate, and not inserted there in any sense
with the purpose of formulating an essential principle of the
Church as it was to exist after its separation from the Estab-
lishment. It wasa view with regard to a third party altogether
external to the Church, not necessarily involved in any of the
Church’s functions, but really more a matter of economics than
of fundamental faith, and accordingly it did not belong to the
category of questions which could not be dealt with according
to the will of the Church when it became thoroughly consti-
tuted as an independent Church. Dr. Chalmers is merely
expressing an opinion when he speaks of the Government
giving of its resources to maintain the Gospel, and he sums
it up by saying, ‘“ We are the advocates "—upon a contentious
matter upon which there was a great variety of opinions—*fora
national recognition and a national support of religion, and we
are not Voluntaries.” The speech was merely a sort of public
proclamation of the circumstances under which they were
placed, but not in the sense of making an offer as a contract
with all and sundry on the basis of that document. The model
trust deed is one of the most important documents. It takes

AP

A.C. AND PRIVY COUNCIL. 597

its origin in the Act of 1844. The meaning of the words H. L. (Sc.)
‘ Church to be identified as in the model trust deed’” was that 1904
the terms of the model trust deed were to be taken as a guide. prgy Grones
Here the minority represented by the appellants was less than OZ’GSEC:’;“::ED
one-third, and the case has not arisen which is provided for in AssewsLy or)
the Act. The model trust deed was not merely a draft. It oVE:&-om
received the approbation of the Assembly, Act 1844, and the (Lo%®)
Assembly approved the report of the deed. Then on the separa- MACA:‘ST“
tion the draft was unanimously approved of and recommended  Youe.
for adoption to the several congregations of the Church: and,
further, the model trust deed is printed in the proceedings of

the Assembly of 1851 with the Acts of the Assembly. In
these circumstances it is out of the question to contend that -

the model trust deed was not one of the most authoritative
documents, and it brought more in detail before all the
adherents of the Church what was the constitution of the Free

Church. The document frequently called attention to what

was essential and fundamental: “It was at all times an

essential doctrine of the said Church and a fundamental prin-

ciple in its constitution that there is no other Head of the

Church but the Liord Jesus Christ.” Now there is not a

word there about Establishment, and there are many other

passages to the same effect. If the Church had intended to

put forward as one of its great principles the maintenance of

the constant striving to keep up the Establishment, surely they

would have told the people in the parishes that if they formed
themselves into a congregation in connection with the Free

Church that that was one of their principles. Any congregation

that joined the Free Church agreed to have the question what

was the identity of the Free Church identified by the model

trust deed ; and therefore, as far as the congregation was con-

cerned, the model trust deed was exclusive of everything else.

The trust is defined, and the 4th clause shews the relation

of the General Assembly to the Church: ‘Trustees to be

subject in all things to the General Assembly”; so that the

property was really placed subject to the control of the
Assembly. 'What was the Free Church—for the purposes of

the deed—was determined by the 9th and 10th clauses, which
A. C. 1904. 3 28
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H.L.(8¢) provided for possible contingent disruptions. The appellants
1904 have left the Free Church because they refused to unite,
Fres Ouence Therefore, if it is held that the appellants are right, that they
i Oigggzgﬁn are the Free Church, then it is not disputed that the respond-
AsseanLy oF) ents have cut themselves off from them, as the respondents
oOvenrous have refused to accompany the appellants into the position

; (LomD).  shich they took. There is, therefore, a cleavage in the Church.

MacausteR Jf the appellants had been in the proportion of a third, the
v.
Youxe.

9th clause would have applied to their case; but they are not

nearly a third. But the clause does apply to the respondents,

for they are more than a third—in fact, nearly the whole
. Church. The difficulty is that they are more than a half, and,
| therefore, not a minority. * It does seem an extraordinary thing
31 that when the Church separated from the Establishment in
: 1843, if the duty of the civil magistrate to maintain and support
i the Church was an essential and fundamental principle of the
Free Church, that in the model trust deed there is not a single
word about Establishment. The questions to deacons in the
Act 1846 (1) coincide with the view that from beginning to end

G Tt

while the Church firmly maintains
the same Scriptural principles as to
the duties of nations and their rulers
in reference to true religion and the
Church of Christ for which she has
hitherto contended, she disclaims
intolerant or persecuting principles,
and does not regard her Confession of
Faith, or any portion thereof, when
fairly interpreted, as favouring intoler-
ance or persecution, or consider that
her office-bearers by subscribing it
profess any principles inconsistent
with liberty of comscience and the
right of private judgment.

(1) “XI1V.—ACT XIL 1846—ACT
anent QuEsTIONs and ForMULA.

“ WuEREAS it has become necessary,
in consequence of the late change in
the outward condition of the Church,
to amend the Questions and Formula
b to be used at the licensing of proba-
y tioners and the ordination of deacons,
elders, and ministers respectively, the
General Assembly, with consent of a
majority of Presbyteries, enact and
ordain that the following shall be the
Questions so to be used, and consider-
ing that the formula to this Act sub-
joined embodies the substance of the .
inswera to the said Questions, the “L—EvLpess Axp Deacoxs. )
Assembly appoint the same to be sub-  * Questions to be put before Ordina-
scribed by all probationers of the tion.

- Church before receiving licence to «]. Do you believe the Scriptures of

* preach the Gospel, and by all office- tbe Old and New Testaments to be

bearers at the tinie of their admission: the Word of God, and the only rule of
And the General Assembly, in passing  faith and manners ?

this Act, think it right to declare that «2 Do you sincerely own and de-
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the Free Church took their stand upon spiritual independence 1. L. (Sc)
as that which was essential and fundamental, and nothing else.

clare the Confession of Faith, approven
by former General Assemblies of this
Church, to be the confession of your
faith; and do you own the doctrine
therein contained to be the true
doctrine, which you will constantly
adhbere to?

“3. Do you own and acknowledge
the Presbyterian Church government
of this Church, by Kirk-Sessions,
Presbyteries, Provincial Synods, and
General Assemblies, to be the only
éovernment of this Church; and do
you engage to submit thereto, concur
therewith, and not to endeavour,
directly or indirectly, the prejudice or
subversion thereof ?

“11.—PROBATIONERS.
¢ Questions to be put to Probationers
before they are Licensed to preach
the Gospel.
“1, Do yon believe the Scriptures of
the Old and New Testaments to be
the Word of God, and the only rule

~ of faith and manners ?

“2. Do you sincerely own and be-

_\ lieve the whole doctrine of the Confes-

gion of Faith, approven by the General
Assemblies of this Church, to be the
truths of God, contained in the Scrip~
tures of the Old and New Testaments;
and do you own the whole doctrine

. therein contained as the confession of
- your faith ?

“3. Doyou sincerely own the purity

. of worship presently authorised and
,;practised in this Church, and also
" own the Presbyterian government and
. diseipline ; and are you persuaded that

the said doctrine, worship, and discip-
- ling, and Church government, are
_ founded upon the Holy Scriptures,
~ and agreeable thereto?

“4, Do you believe that the Lord
Jesus Christ, as King and Head of
the Church, has therein appointed a
government in the hands of Church-
officers, distinct from, and not sub-
ordinate in its own province to, civil
government ; and that the Civil Magis-
trate does not possess jurisdiction or
authoritative control over the regula-
tion of the affairs of Christ’s Church;
and do you approve of the general
principles embodied in the Claim,
Declaration, and Protest, adopted by
the General Assembly of the Church
of Scotland in 1842, and in tke Protest
of Ministers and Elders, Commissioners
from Presbyteries to the General
Assembly, read in presence of the
Reyal Commissioner on 18th May
1843, as declaring the views which
are sanctioned by the Word of God,
and the standards of this ‘Church,
with respect to the spirituality and
freedom of the Church of Christ, and
her subjection to Him as her only
Head, and to His Word as her only
standard ? . . .. .

“6. Do you promise that in your
practice you will conform yourself to
the said worship, and submit yourself
to the said discipline and government
of this Church, and not endeavour,
directly or indirectly, the prejudice
or subversion of the same?

“7. Do you promise that you shall
follow no divisive courses from the
doctrine, worship, discipline, and
government of this Church ?

*8. Do you renounce all doctrines,
tenets, or opinions whatsoever, con-
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trary to, or inconsistent with, the -

said doctrine, worship, discipline, and
government of this Church ?
9. Do you promise that you
shall subject yourself to the several
3 282
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Then we come to 1858, when the Assembly deliberately H.L.(Sc.)
adopted the view that there was nothing in the union of the  190¢
Free Church with the United Presbyterian Church in the Fres Cororon
Colonies which in any way affected the relations between the Oa;;‘?;’;::"

Colonial branch of the Free Church and the Free Church at Asseuery or)

H.L.(Sc) And the office-bearer or probationer who joined ‘the Church, in
1904  accepting the Confession of Faith, is left free as regards
Fres Unuron COnscience and private judgment on the matter of the duty of

oF SCOTLAND the ciyil magistrate, and that accordingly, at the very begin-
(GENERAL

AssewmLy oF) ning of the Free Church, you have that liberty of individual
.

“oux ODinion in the ¥ree Church which was exactly the basis of the home. T'he b?.sis of the un'ion with Victoria (1) is an example O&%ﬁf“
O(Vlf;‘}f,?;{*‘ flion in 1900. In the Act 1846 “ nothing in the Confession of of the union l'n Nova Scotia, N(T,w Zealand, Queensland, and . R
MAGALISTER 1ZE‘a.ith is held. as favouring persecution ” applies to all parts of South tAftmh-&’ a‘nd thc(a1 tSclz()ittlih Free Chll)n'ch refused :g :‘;E‘TT“

Yooxe. the Confession of Faith which relate to the civil magistrates, support the minority, and told them to go back to the fo Na.

including that of the establishment of religion. The Act 1§51
certainly recognises the duty of a Church as far as poss1blg
to carry out a union. The above-mentioned. documents shc?w
that the duty of the civil magistrate was not an essential
inciple. ,

Pn]?(r:?%andlish, the most prominent man next to Dr. Cha.lm.ers,
in dealing with addresses received from other Churches, gives
his guidance as regards doctrine of Establishment. (1)

judicatories of this Church? Are you to the sentimer{ts I hc;)ld‘ of other
willing to subscribe to those things ? bodies of evangelical Ch{lstlans. My
friends will bear me witness that I
“J1I. PROBATIONERS, AFTER BEING am the very last person who would
CALLED BY A CONGREGATION. stand on the rigid assertion of the
“ Questions to be put to Probationers mere theory of Es'tablishn?efxt.s for
before Ordination, (and also toa  the purpose of keeping up division or
Minister already ordained, at his schism in the Church. So far fro'm
admission to a Pastoral Charge).  that, it appears to me that the .dls-
. . . tinct refusal of the states and king-
“2. i)o you sincerely own and be- doms of this world Po recognise the
lieve the whole doctrine contained in ~ only principle on which we can con-
the Confession of Faith, approven by sent to have the Churf:h established
former General Assemblies of this —their refusal to establish the F}hurch
Church, to be founded upon the Word  of Christ while they recognise her
of God; and do you acknowledge the spirituality and freedom———leaves. us
same as the confession of your faith; to a very great degree of practical
and will you firmly and constantly liberty and a large measure of prac-
adhere thereto, and to the utmost of tical discretion as to the ‘terms on
your power assert, maintain, and which we should §tfa.x}d with ot.her
defend the same, and the purity of Churches. Is the division and schism
worship as presently practised in this  of the Christian Church to be kept
Church?” up by a question as t? the duty o\f
(1) “And will the Assembly allow  another party” (that is, the Stat;;:
me in closing to say that 1 trust “over whom we have no c?ntro
there will be no mistake in reference Let it be that we maintain our

they had left. Then as to the Mutual Eligibility Act, 1878,
Prior to 1843 members of the Colonial presbyteries had been
treated as Free Church ministers, and any ministers holding &
parish in the Colonies were eligible for a Free Church call in
Scotland without subscribing or doing anything to shew that
their principles were in accordance with the Scottish Free
Church. In 1873 the same privilege was extended to United
Presbyterian ministers. No doubt that last Act was not passed
unanimously, but the Act proceeded necessarily on the view
that there was no essential difference between the United

different opinions as to the duty of Church. The first is, “That the
the State to support the Church, and  Westminster Confession of Faith, the
the duty of the Church to receive Larger and Shorter Catechisms, the
support from the State when it is form of Presbyterian Church Govern-
given consistently with spiritual free- ment, the Directory for Public Wor-
dom : still, shall that question, which ship, and the Second Book of Diaci-
has become a mere theoretical ques- pline be the standards and formularies
tion in the Church of Christ, and of the Church. (2.) That, inasmuch
which, so far as we can judge, seems as there is a difference of opinion in
destined to be a theoretical question regard to the doctrines contained in
till the time when the kingdoms of these standards relative to the power
this world shall become the King- and duty of the civil magistrate in
doms of our Lord and of His Christ, matters of religion, the office-bearers
~—shall that question prevent cordial of this Church, in subscribing these
co-operation and harmony among standards and formularies, are not to
ourselves, and our united action in be held as countenancing any perse-
defence of our common Protestantism euting or intolerant principles, or as
against & common foe ?” professing any views in reference to
(1) “Bases adopted in Unions the power and duty of the civil
recently consummated among Presby- magistrate inconsistent with the
terian Bodies in the British Colonies.”  liberty of personal conscience or the
They included the United Presby-  right of private judgment.”
terian Church as well as the Free
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H.1.(Sc) Presbyterian Church and the Free Church which should pre-
1904 vent a minister of the one becoming a minister of the other,
Fren Ononon That also goes to shew that the Establishment principle was
°’GS§§§;:§D not a vital principle of the Free Church. Then in the Act of
Assexsry or) 1892, “ Anent Confession of Faith,” there was no alteration of
Ovewrooy  doctrine which it was not competent to the Free Church to
(LomD).  make. The main point of that Act was to emphasize that view
MacaustsR of that part of the Confession of Faith which dealt with free
Yooxs. ‘‘offer of salvation to all men,” as distinguished from the
T “foreordination of man to death.” The Confession of Faith
wasg never anything but a subordinate standard. The standard
was the Scriptures, and neither Knox’s nor the Westminster
Confession professed to be infallible, and therefore they leave to
the Church the interpretation of Scripture and the reconciling
of the Confession of Faith with Scripture where, in the opinion
of the Church, the Confession of Faith deviates from Scripture.
The book * Sum of Saving Knowledge ” had for ages been one
of the subordinate standards of the Church. It is mentioned
in the Act of 1851, which was the publication of the sub-
ordinate standards of the Church. It was spoken of as a
practical application of the Confeesion of Faith. The Church
was doing all it could to meet the difficulties which were
entertained in men’s minds with regard to a rigid and absolute
unmodified acceptance of all views however extreme. The
Established Church could not make any alteration in their
standards without the consent of the State; but what was the
use of freedom if the Free Church were not entitled to adjust
the standards of their Church from time to time so as to meet
difficulties in regard to the question to probationers and
deacons, “ Do you abjure and reject the Arminian heresy?”
There was nothing in the Free Church formula which denied
election ; they combine always with the free offer of salvation
the operation of God’s grace by way of election. But they
do extend the election doctrine so as to make it applicable to
all those who repent and believe. The Act of 1892 merely
gave formal expression that it was the duty of the Church in
the circumstances, finding that the existing formulas were
bars in the way of the Church doing her duty; it was her
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duty to consider the situation relative to that difficulty, and H. L. (S0)
to make it plain what in the estimation of the Church 1904

was their interpretation of those phrases which to many yges Caosox
minds appeared contradictory and ambiguous in the Con- O‘('ggggﬁn
fession of Faith. The appellants complain of the Act of Assexsry or)
Union of 1900, that the preamble authorizes probationers OveRTouN
to take advantage of any of the Acts cited, namely, the (Lowo).

Act 1647, the Church approving of the Confession of Faith MacAusten
(we say with qualifications), Act XII., 1846, of the Free Youxa. ;
Church Declaratory Act of 1879, of the United Presbyterian
Church Act XII., 1892, with relative Act, 1894, of the

Free Church. These all have been referred to except the = ...
Act of 1879 of the TUnited Presbyterian Church. There

the two doctrines, predestination and the free offer of salvation,

were enunciated. Therefore there was nothing in the basis

of union which effected any change. It was merely intro-

duced as being a standard of the United Presbyterian Church

side by side with the Acts of the Free Church. And the Act

of 1879 is not substantially different from the Act of the Free

Church of 1892. The position of the two Churches as regards
Establishment was the same; there never was any imposition

upon an office-bearer of the United Presbyterian Church of

any view as to Voluntarism as a standard, and accordingly in

the United Presbyterian Church there were plenty of people in

favour of Establishment. No doubt the larger number were

against it, and resolutions were passed in favour of disestablish-

ment, but that did not affect the unity of the Church, because

there was nothing in the United Presbyterian Church which

"imposed any particular view about Voluntaryism in that way.

There was diversity of view and complete freedom of opinion
upon the matter. In these circumstances the respondents
submit there was nothing in the union of 1900 which to any
extent involved a departure from the principles of the Free
Church. Taking the standards of the two Churches, and
putiing them in juxtaposition, there was nothing in regard to
their general articles of faith which could be said to differ-
entiate the one from the other; and in regard to the relations
of the civil magistrate to the Church, there was nothing
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H.L. (Sc) in the standards of either Church which precluded the union
1904 in this country any more than in the Colonies. A word ag
Fres Ouurca t0 the Second Book of Discipline. The Free Church carried
Ozésggﬁgn it into their constitution for the purpose of exercising free from
AssexmLy oF) the State altogether all the powers of a complete spiritual
Overroux independence. Spiritual independence meant absolute power
(Lomo).  with regard to everything spiritual in connection with the
MAS:USTEB Church, and, having placed that as a fundamental doctrine,
Youse. they are supreme, and, if unanimous, independent of every
T doctrine of the Church. Further, when a case comes before
a tribunal of appeal which has to decide matters of doctrine,
it is within the strict rule of evidence to look to works of
authority upon the matters of doctrine which emerge even
though not put in evidence in the Court below: Read v.

Bishop of Lincoln. (1)

Now the first question was, Did the Free Church do any-
thing by the Act of 1892 which was inconsistent with the
Confession of Faith? What the respondents most strongly
contest is that it would be proper, consistently with the
standards of knowledge, for this House or any other Court to
hold that the maintenance of the doctrine of predestination
was inconsistent with the maintenance of the doctrine of the
free offer of the Gospel to all sinners without distinction.
These are two propositions which are held together by every
Church, and which Christians of nearly every denomination
say can be held together, either on the ground that the matter
is a mystery which is not for them to inquire into, or on the
ground that these conceptions are easily capable of being
conceived as reconcilable if the proper speculative view is kept
in mind. That is enough for the respondents, if they can shew
first of all that the Confession recognises the Scripture as
paramount, and then that these doctrines are distinctly laid
down side by side in the Scripture itself. Now in the Act of
1892 there are two doctrines referred to and adopted. The
doctrine of predestination is only referred to, and the doctrine
of the offer of the Gospel to all is substantially affirmed. It
was an emphatic statement of that side in contrast with the

(1) [1892] A. C. 644.
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somewhat greater stress that is laid in the Confession of Faith H. L. (sc)
upon the doctrine of predestination, and the only question = 1904

which the House has to determine is, Is there anything in an;&;cms
that statement, judged not simply by the unskilled interpreta- or Scortaw

B . . (GENERAL
tion of the * plain man,” but according to the light of con- assemsry or)
temporary theological knowledge, which constrains the Court (yemrons
to hold that these two doctrines are inconsistent? The (Lorp).
test is stated in the Confession of Faith itself. (1) It refers MACAvLIsTn
back for the test of validity to the Scripture itself; and conse-  Youx.
quently, if you find in the Scripture that the two doctrines
are stated with the same apparent antithesis as appears in the
Declaratory Act and other documents of the same kind, then
these documents are to be read, not as affirming contradictory -~ "
propositions, but as affirming two propositions, each of which

is to be found in Scripture, and both of which are to be
accepted. The Scriptures enunciate the doctrine of pre-
-destination (Acts 13, v. 48); also there is a distinct offer of
salvation to all men (Romans 5, v. 18). Theoffer of the Gospel

is in John 3, v. 16; 1st Ep. to John 2, v. 2; Colossians 1, v. 23 ;

1st Ep. to Timothy 2, vv. 4, 6; Titus 2, v.11; 2nd Ep. of

Peter 3, v. 9; and see Article 17 in the Prayer Book. The
question was, Did people give their property to this Church in
support of a doctrine opposed to the doctrine in the Declara-

tory Act? The two are not opposed. There is great con-’

fusion current regarding the difference between Arminianism

and Calvinism. Calvin himself taught the offer of the Gospel

to all men. The contradiction between the two doctrines was

this: Arminius held that the source of man’s salvation—of his

power to take avail of the offer of the Gospel—lay in his own

will alone; while Calvinism asserted that it also lay in the
sovereign grace of God, and depended on the will of God in

(1) “(IX.) The infallible rule of
interpretation of Scripture is the Scrip-
ture itself ; and therefore, when there
is a question about the true and full
sense of any scripture (which is not
manifold but one), it must be searched
and known by other places that speak
more clearly. (X.) The supreme

Judge, by which all controversies of

religion are to be determined, and all
decrees of councils, opinions of ancient
writers, doctrines of men, and private

spirits, are to be examined, and in

whose sentence we are to rest, can be

no other but the Holy Spirit speaking

in the Scripture.”
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manifesting that sovereign grace. That was the real differ-
ence between the two. The question was, Had the Free
Church at the beginning made the assertion of the Calvanistic
theory in an extreme form a condition of their trust—that is,
the doctrine of predestination—in such a form as to exclude
the possibility of the offer of salvation to all men? So little
have the appellants regarded it as contradictory, that they
have preached the offer of salvation every Sunday, as do all
ministers. The fact is that in practice the two are treated as
reconcilable, because it is seen that the notion of the contradic-
tion arises simply from the pictorial and anthropomorphic images
we form of the Divine Will as operative in space and time,
and as a thing having some casual relation to another thing
separated from it—the will of the human being. The Free
Church taught the two views as consistent as the Scripture
taught them as consistent. It is impossible to hold that two
doctrines are contradictory which occur in the Secripture juxta-
posed with one another. It was laid down in the Synod of
Dort that the two were to be held together.

[Earn or HawsBURY L.C. The Synod of Dort denounced
Arminians, deprived them of all their property, and exiled
them if they would not abandon the Arminian doctrine.

They took a good practical view of what was necessary to

suppress what they called heresy. ]

The respondents cannot admit that this is Arminianism.
The doctrine of Arminius was that the source of man’s salva-
tion lay in his own will, and not in the Will of God; and that
was condemned. The appellants contended that in the state-
ment in the initial paragraphs of the Act of 1892 there was a
doctrine contradictory to the doctrine of the Westminster
Confession. There is no admitted contradiction between
foreknowledge and foreordination to salvation or the reverse
of the particular individual, and the free will of that individual.
You must hold the doctrine of predestination consistently with
the free will of man to accept what is offered to him, and it is
these two doctrines which are laid down in the Confession of
Faith and in this Declaratory Act with almost equal distinct-
ness, Nor can you overlook the fact that there is in the

oo e s 1
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formula of the Free Church a denunciation of Arminianism. H. L.(Sc.)
‘Whoever comes into the Free Church comes in on the basis 1904

of the Declaratory Act—renouncing Arminianism in express Fres OnURGE
terms. They must have had something intelligible in their OEG?E:;E:?
minds, and what was intelligible was that they held this doctrine ASSEMBLY or)
as a doctrine which was consistent with the Calvinism of the OvEgTQUN
Confession. Calvin himself preached this doctrine: Calvin’s (Iﬂ’)
Commentary on the Gospel of St. John. Commenting on the MAcaLsrer

v,
words “ that whosoever believeth on Him may not perish,” he  Youxa.

" says “ that it was a remarkable commendation of faith that it

frees us from everlasting destruction.” Shortly, what occurred
in the Confession of Faith was this: There were two things, **
the one foreordination by God, and the other the free will of

man and the freedom of the offer which is made to man; and

these two are held by theologians as consistent with each other.

The Confession of Faith did not assert one to the exclusion of

the other.

The point of predestination was not raised in the record or
in the Court below ; therefore it arises in this House for the
first time.

[Earn or HausBUrY L.C. That is so; but we have the
materials before us, and must deal with them. ]

There ought to have been a proof in the Courts below of
what expert theologians thought of the matter. The Lincoln
Case (1) is therefore relevant. However, the respondents’ con-
tention is that the two sides of the doctrine are asserted in
Scripture, and there arises an antinomy (an apparent contra-
diction) between two principles which conflict, which are not
to be judged from the standpoint of the plain man, or in a
merely anthropomorphic fashion. The Westminster Com-

_1missioners, desirous of not letting one side of the antinomy be

asserted to the exclusion of the other, laid stress upon the first ;
but both sides are in the Westminster Confession. And those
who put forward the “ Sum of Saving Knowledge” (2)—a
‘Westminster doctrine drawn by a Scottish Commissioner, and a
subordinate standard of the Free Church (see Free Church Act,

(1) [1892] A. C. 644.
(2) Called a Practical Application of the Doctrine of the Confession.
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H.L.(8c) 1851)—were of opinion that there was nothing in the Confession
1904  of Faith which prevented them from regarding the two as part
Faes Caorcs OF 8 homogeneous whole of doctrine: see arts. 4, 6, 7, 9, 10;
G chap. 2, arts. 2, 3. In chapter 2 there is a definition of God.
AssewarY oF) The 3rd article contains the doctrine of the Trinity stated
Ovswrors  in the most abstract form, which is as incomprehensible a
(LoRD). mystery as is the doctrine we are dealing with. Tt is laid down
MACAv”ST“ as part of the most systematic reasoning and most profound
Yorns.  systems of speculative thought that inconsistency not only

does not arise, but it is even blasphemous to assert that a -

man’s will is not free to this extent—that although predestined
and controlled by the will of God, he is at the same time free
~ and responsible for the acceptance or non-acceptance of the
offer of salvation: Taylor’s Elements of Metaphysics (1903),
362; see also Bradley's KEthical Studies, 19; Vatke's Die
Menschliche Freiheit (1841 ed.), 414.
[TaE EARL oF HALSBURY L.C. mentioned a translation of the
minutes of the discussion of the Westminster Confession by
the librarian of the British Museum, Archbishop Ussher’s
Formula of Irish Articles, and an extract from the Council of
Coustantinople, 1642, which his Liordship translated.]
There it is said, By the Will of God alone.” That is just
what Vatke condemned in St. Augustine, that he rode that
-doctrine to death; he put in the word ‘“alone.” In the Con-
fession of Faith you find two standards apparently in contra-
diction ; but you are warned that they are not really a contra-
diction, but that it is a high mystery, and it is enough to say
that the Church said this is a mystery to be received as a
~matter of faith, and therefore that there cannot be any contra-
diction. Dr. Chalmers’s Prelections on Butler’s Analogy (1849
<d.), 312, 313, stated that Calvinism and the free offer of the
Gospel for him, Calvinist as he was, went together : see also his
Institutes of Theology, vol. viii. 403-407; (1883 ed.), 819; and
Canon Mozley on the Augustinian Doctrine of Predestination.
Tt has been the view, not only of the Free Church, but of the
Histablished Church before them, to teach both these doctrines
as not irreconcilable.

Now what sort of Church did the Free Church seek to
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found in 1843? The question may be conceded to be one of H.L.(Sc)
contract and of trust springing from that contract, and the 1904
question is what was that contract and what was the trust. FBE;&UBCH
It was a trust ‘“for behoof of the Free Church,” and the °‘('GS§§;";‘:LND
question is what the Free Church meant. The principal object ASSEMBLY or}
of the disruption was not to get rid of Establishment, but Overrovx
to shake themselves free of the interference of the Civil Courts, (Loo).
and to be able to determine all the controversies raised for Maoattsres
themselves. The identity of the new Church consisted, and Youe.
was intended to consist, in its form of government. A Church
does not depend for its identity on its doctrines. It is an
organization on a democratic basis which, like a living organism, .
preserves its form amid the changes of its material. The limit

to what the Church could do was that they could not, by

" what is called an act of apostacy, put an end to the identity

of their organization. If the Church committed such an act
as to disentitle it to be called the Free Church founded under
the Headship of Christ and the teaching of His Word, then it
would cease to be the beneficiary under the trust for the Free
Church. But so long as it retained its identity as a Church,
the fundamental principle of which was the Headship of Christ,.
it could adopt or modify or change its doctrines. If they had
a government which was supreme and exclusive in matters of
doctrine, then they could change the doctrine. The test of
personal identity of the Free Church lies not in doctrine, but in
its life—in the continuity of its life—as ascertained by the fact
that the majority have continuously kept on doing these things
assumed to be within their competency—in other words, of its
government. Then as to property, the Free Church intended
to put its property at the disposition of the General Assembly,
which had power over doctrine and exclusive jurisdiction: see
the fourth purpose of the trust deed. Stress must be laid on
what was done in 1843, before there was any talk of property
to found a Church—that is to say, an organization with &
particular form of government based upon the constitution
of the old Established Church as understood by the Free
Church. Its identity depends, just as does the identity of a.
club, on whether its constitution at a particular time is the
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H.L.(Sc) work of the majority acting in general meeting within their
1904  powers. What was its nature? The Free Church was abso-
Frer OuurcH lutely exclusive by the intention of its founders, as manifest in
°‘('GSE°3:;:§D their documents and in their actings, of the power of the Civil
AsseuBLy oF) Courts to enter and scrutinize their documents. There could
Overrory  have been no power to raise any question of interdict upon the
(Lowo) question whether the formula changed the Confession. There
MACALISTER 5u]d have been no power to question the power of the Church
Youne.  jn commissioning a minister to preach the true Gospel. It was
" the province of the Church to determine the question of
doctrine, and the Civil Courts were bound to accept the inter-

pretation which the contract assigned to the Church exclusively.

into a upion with the United Presbyterian Church, preserving
the things which we have described as the only essentials. The
Free Church are entirely at one with the JUnited Presbyterians
on the Headship of Christ, His Word as the only rule of faith,
and the Presbyterian form of government. There are minor
matters also on which they agree—the duty of the civil magis-
trate to observe religion, observance of the Sabbath, law of
marriage, and so on—both falling short of a duty at any time
to set up a form of Establishment. The Free Church in 1900
made what might be called an interpretation of their principles
ag they were held in 1843. It may or may not have been an
alteration ; but if so, it was an alteration to give effect in the
completest fashion to their paramount purpose—the preaching
of the Word of their Master. That!iwas an object the two
Churches held iIn common, and the Free Church considered
that it was entitled to subordinate the manner to the measﬁre,
and to put that forward. They considered it was within their
competence, because they held in 1843 that the first thing they
had to do was to constitute themselves a Church with certain
powers ; that the property had been put, not on certain defined
trusts like the congregational property in Craigie v. Mar-
shall (1), but at the disposal of the Church acting through
the majority, which had in express terms, by the fourth purpose
of the model trust deed, power to direct in all respects how the

(1) 12 D. 523.

Now, what has the Church done? After all it has entered
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trustees should dispose of that property. They considered in . L.(Sa)
those circumstances that they were free. In the union they 1904

do not ask any oue to give up any doctrine as to Establish- Frer Cuurcn
ment; they say, ““This is so unimportant that we allow every- OIEGSEI‘:;;::D

body to hold their own view.” Doctrine is not part of the AssExeLy or)
component parts of the identity of this Church. It consisted Overrovx

of an organization of persons on a permanent basis for the (Lozp).
purpose of worship, which implied Church government and > ACALTER
the power to change doctrine. The identity and continuity of ~ Youe.
life of the Church consists in the continuity of the Church and
its government in the hands of a majority of individuals—a
democratic constitution, which exists so long as the office-
bearers continue to fulfil their function of being the office-
bearers into whose hands, according to their principle, Christ
their Head has delegated government for the purpose of the
teaching of His Word as it is in the Scriptures. So long as
they do that according to Presbyterian forms they remain
continuously in the Church, and their actings and the history
of their doings are the key to the identity of the Church at any
particular period, and the key to the particular question of who
are the beneficiaries, when any question is raised in a Court of
law as to who is entitled to the funds held for Ibehoof of the
Church. The contention of the respondents is that, if they are
right in their contention, the question of the doctrine for the
time being, whether in Church polity or in the interpretation of
the Confession—or the alteration of the Confession, for that
matter—is within the jurisdiction of the Church Courts. It is
part of the original foundation that that was to be the rule of
the organization.

Henry Johnston, K.C., in reply.

The House took time for consideration.

Aug. 1. Earn or Hauspury IiC. My Lords, in this case
the pursuers complain of a breach of trust, the trust being for
the behoof of the ¥ree Church of Scotland, and the breach of
trust alleged being the use of certain property being, as alleged,
no longer used for the behoof of the Free Church of Scotland,
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H.L.(Sc) but for the maintenance and support of another and a different.
1904 body, namely, the United Free Church. That body was formed
Faes Caosc i 1900, and consisted of a certain number of those who pro-
°E:E°§’:R“:§D fessed to belong to the Free Church of Scotland and others
Assniniy of) who, up to the time of the union, had belonged to the United
Ovewtous Presbyterian body. They purported to unite and to exclude
(Iﬂ) from their communion, or, at all events, from all participation
MacAuSIER ip their organization, those who refused to unite in the new
Yovse.  body, and have, of course, used the funds of which they claim
Earlof ]:({)nlubury to be the beneficial owners for the use of the new united body.
— This is the breach of trust complained of, and the question is
whether that complaint is well founded.

. Now in one sense there can be no doubt.what was’ the =

original purpose of the trust. It was for the maintenance and
support of the Free Church of Scotland.

‘What was the Free Church of Scotland in 1843 can hardly
admit of doubt. The reasons which those who separated
themselves from the Established Church of Scotland then
gave for their separation are recorded with distinctness and
precision, and I do not think there can be any doubt of the
principles and faith of those who came out from the Church
of Scotland and described themselves as the Free Church of
Scotland. Their name was significant : they claimed to be
still the Church of Scotland, but freed from interference by
the State in matters spiritual.

It was to the persons thus describing themselves that the

funds in dispute were given, and until the union of 1900 with .

the other body we do not hear of any difficulty having arisen in
the administration of the trust. .

Now, however, the new body has established a new organiza-
tion, it is alleged to profess new doctrines, and its identity with
the Free Church, for whose behoof the property was settled, is
disputed ; and it accordingly becomes necessary to consider in
what consists the identity of the body designated by the donors
of the fund as the Free Church of Scotland.

Speaking generally, one would say that the identity of a
religious community described as a Church must consist in the
unity of its doctrines. Its creeds, confessions, formularies,
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tests, and so forth are apparently intended to ensure the unity H. L. (S0.)
of the faith which its adherents profess, and certainly among 1904
all Christian Churches the essential idea of a creed or confession gags Gurron

-of faith appears to be the ‘public acknowledgment of such and ©F ScorLaxp

(GENERAL
such religious views as the bond of union which binds them ASSEMBLY OF)

together as one Christian community. OvEarovy
If this be so, thereisno lack of material from which to deduce %)

the identity of the Free Church of Scotland. Its founders left MACA:““B
their claim, declaration, and protest to stand for all time as a Youxe.
clear exposition, both of their reasons for leaving the Church Earl of Halsbury
of Scotland when they did leave it and as a profession of their = —
faith as the true Church of Scotland, though separated from
the Establishment, which in their view was itself heretical:.
from its submission to the temporal power in what they
regarded as exclusively spiritual.
Now, in the controversy which has arisen, it is to be remem-
bered that a Court of law has nothing to do with the soundness
or unsoundness of a particular doctrine. Assuming there is
nothing unlawful in the views held—a question which, of
course, does not arise here—a Court has simply to ascertaln
what was the original purpose of the trust.
My Lords, I do not think we have any right to speculate as
to what is or is not important in the views held. The question
is what were, in fact, the views held, and what the founders of
the trust thought important.
Fortunately your Iordships have the authority of most
learned judges, their decisions now reaching back for something
like a century, which I shall quote somewhat copiously as lay-
ing down the principle upon which such questions as are now
in debate should be determined. Commenting on what Liord
Eldon said, Liord Moncreiff in Scotland and Sir William Cusack
Smith in Ireland, have expressed themselves in a manner which
I think may well be applied to the matter now in debate.
Lord Eldon said (Craigdallie v. Aikman (1)) : “ With respect
to the doctrine of the English law on this subject, if property
was given in trust for A., B., C., &c., forming a congregation
for religious worship; if the instrument provided for the case

(1) (1813) 1 Dow, 1, 16.
A. C. 1904, 3 2T
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H. L.(Sc) of a schism, then the Court would act upon it; but if there
190¢  was no such provision in the instrument, and the congregation
Frn Gmenor happened to divide, he did not find that the law of England
0?552:;‘::” would execute the trust for a religious society, at the expense
ASSWBLY ov) of a forfeiture of their property by the cestuis que trust, for
Ovzmrorx adhering to the opinions and principles in which the con-
(Lorp). gregation had originally united. He found no case which
M“"U"‘S““ authorized him to say that the Court would enforce such a
Youne.  trust, not for those who adhered to the original principles of
Earl o{‘Hcllsbnry the society, but merely with a reference to the majority ; and
much less, if those who changed their opinions, instead of being
a majority, did not form one in ten of those who had originally
contributed ; which was the principle here. He had met with
no case that would enable him to say, that the adherents to the
original opinions should, under such clrcumstances, for that
adherence forfeit their rights.
¢ Tf it were distinctly intended that the Synod should direct
the use of the property, that ought to have been matter of
contract, and then the Court might act upon it; but there
must be evidence of such a contract, and here he could find
none. He proposed, therefore, that the cause should be sent
back with two findings, of this nature: (1.) That the ground
appeared to have been purchased and the bouse built for a
society united, and proposing to continue united in religious
opinion. (2.) That it did not in point of fact appear how
this property was to be apphed in case the society should
happen to differ and separate.”
Lord Moncreiff said in Craigie v. Marshall (1), quoting Liord
Eldon in Craigdallie v. Aikman (2): «*‘If it were distinctly
intended that the Synod should direct the use of the property,

¥ that ought to have been matter of contract, and then the Court

might act upon it; but there must be evidence of such a con-

tract, and here he could find none." He, therefore, proposed to

remit the cause with two findings. Accordingly it was remitted

with very precise findings, importing that it appeared sufficiently

as matter of fact, that the ground was purchased, and was to be

used for religious worship ¢by a number of persons agreeing
(1) (1850) 12 D. 523, at p. 560. @) 1 Dow, 1, 16.
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at the time in their religious opinions and persuasions, and, 1L L.(Sec.)
therefore, intending to continue in communion with each 1304
other,” and that the society had acceded to a body called the p., CHURO,
Associate Synod; but that it did not appear, as matter of fact, Ozc}bf‘?:;::”
“for what purpose it was intended at the time such purchase AssemsLy or)
and erections were made, or at the time such accession took OvEnTOUN
place, that the ground and buildings should be used and (Lowo).
enjoyed, in case the whole body of persons using and enjoying MacattsTea
the same should change their religious principles and persua- Youse.
sions, or if in consequence of the adherence of some such Earl uf Halsbury
persons to their original religious principles and persuasions, Rl
and the non-adherence of others thereto, such persons should ,
cease to agree in their original principles and persuasions, and
should cease to continue in communion with each other, and
should cease, either as to the whole body, or as to any part
of the members, &c., to adhere to the Associate Synod.’
With these findings the cause was remitted for further
consideration. )

“There is no ambiguity in the principles on which Lord
Eldon made this remit. Under the remit the Court ordered
a condescendence, with a view to the ascertainment of the
matters of fact, whether there was a real difference in the
religious principles or not ; and afterwards pronounced an inter-
locutor, the result of which was, that the Court found that
the pursuers ‘ have failed to condescend upon any acts done
or opinions professed by the Associate Synod, or by the
defenders, from which this Court, as far as they are capable
of understanding the subject, can infer, much less find, that
the defenders have deviated from the original principles and
standards of the Associate Presbytery and Synod; farther find,
that the pursuers have failed to render intelligible to the Court
on what ground it is that they aver that there does exist at
this moment any real difference between their principles, and
those of the defenders,’ &c. ; and, therefore, found it unnecessary
to enter into the inquiries which had been directed by the
House of Lords, under the supposition that the defenders had

.departed from the original standards and principles of the

Association.”
2 2T2
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H L. (S¢) In Dill v. Watson (1) Smith B. in Ireland on the same sub-
1904 ject said: “ Again, I do not conceive that I appeal from the
Frns Oronox Word of God to that of man, by proclaiming or attesting by
or ScoTiaND my signature, that I concur in the interpretation given by
Aggﬂf.?gr) a numerous body of my fellow Christians to certain passages
of Scripture. They agree with me, I agree with them in con-
struction and consequent creed; but neither take their belief
MacausTeR upon the authority of those others. Both draw their faith
Youse. from the Bible as its common source; both consider the Bible
Earl of Halsbury &S containing the only rule of, and furnishing the only unerring
Lo guide to a true faith ; each, with God’s assistance and the sub-
ordinate and pious aid of human instruction, interprets as well
as man’s infirmity will permit; both coincide in the same
interpretation ; that interpretation regulates their faith; and
all who thus coincide become members of the same religion.
And thirdly, we do not coerce our neighbour by calling for his
signature to our profession or articles of faith. We leave him
free to adopt or to repudiate that faith, according as his reason,
his conscience, and the grace of God may direct him. We
but say to him, If you agree with us affix your signature to
certain articles, or in some way notify your recognition of their
truth; or if you disagree, withhold such signature or declara-
tion. And we say of him, in the former case, that he s, and
in the latter case that he is not of our religion. We do not
compel him to hold our faith ; we but ask him to inform us,
by certain acts, whether he does hold it or does not; and we
ask this, only if he claim to be enrolled as one of our body,
and to be in religious communion with us. In the absence qf
such a test, our Establishment would not be a rock, cemented
into solidity by harmonious uniformity of opinion, it would be
a mere incongruous heap of, as it were, grains of sand, thrown
together without being united, each of these intellectual and
isolated grains differing from every other, and the wholc
forming a but nominally united while really unconnected mass ;
fraught with nothing but internal dissimilitude, and mutual
and reciprocal contradiction and dissension. Hic dextrorsum
abit; ille sinistrorsum. This indeed I should hold to be,

(1) (1836) 2 Jones Rep. (Ir. Ex.) 48, 91.

T,
OVERTOUN
(LoRD).

g
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in the language of a la.te prelate, ¢
religion.”’

The principles for decision thus propounded have been
recognised and acted upon ever since, and it would seem that
it may be laid down that no question of the majority of persons
can affect the question, but the original purposes of the trust
must be the guide.

Under these circumstances it would seem to reduce the
question in dispute to an examination of the evidence as to

difference does or does not accord with the original purpose of
the trust; but in examining this question one has to bear in
mind, not what we or any other Court might think of the
importance of the difference, but what the donors of the trust
fund thought about it, or what we are constrained to infer
would be their view of it if it were possible to consult them.
The first point in dispute is very plainly set forth by the
pursuers in the 13th condescendence. After pointing out in
the 10th condescendence that the Free Church of Scotland
was a voluntary association or body of Christians associated
together under a definite contract involving the maintenance
of definite principles, the condescendence 13 proceeds thus :
[His Lordship read it as given above, with the respondents’

what is the difference between them, if any, and if that
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a Church without a H.L.(Sc)

1904

Ny
Free CHURCH
OF SCOTLAND

(GENERAL
Aasm\mny OF)

Ovmu'otm
(LoRD).

\IACALls'rEn

YOUNG

Earl of Halsb
L.C. fid

answer. (1)] These then, my Lords, are the two contentions

upon which the first part of the controversy depends.

My Lords, I cannot doubt that upon this head there is an
overwhelming body of evidence in favour of the pursuers.
Indeed, two of the learned judges have stated in express terms
that originally the Free Church did profess what has been
conveniently called the Establishment principle, though, for
reasons which will be dealt with hereafter, they do not think
that those who now represent the Free Church are bound by
that original opinion.

My Xords, I am unable to understand by what test I am
to ascertain what the donor of a fund has made essential to
his gift, unless it is by what he has said or written, and when
I find that the Free Church invited support by the cuculatlon

3 (1) Ante, pp. 548, £65.
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H.L. (3¢) of Dr. Chalmers’ address, what can I say but that he expresses
1904 the views of the Church that he represents? ¢ By giving up
Faer Cnency YOUI connection with the State, and thus separating yourselves
O?gggilﬁ"\;n from the worldly advantages of such a connection, you may
AssexsLy of) be said to have withstood a great temptation to sin in one
ngz'mgx form ; but such is the deceitfulness of the human heart that
(Lorp)- ithout the heedfulness and the humility which Apostles of
MacaLsTir o]d so pressed upon the early converts, there is danger of being
Yotse. carried away by temptation in another form-—and temptation,
Facl of taisbary £00, t0 the very same sin. Rather than be seduced from one
L8 of your greatest principles, you have given up one earthly
dependence ; but let principle have its perfect work, and have

8 care lest you be tempted from even the best (ought to be

© “least "y of your principles by the promises and the allurements

of another earthly dependence. Rather than compromise the

authority of Christ over the affairs of His own Church, you

have forfeited the countenance of men in power, that is, who

have the power of this world’s authority on their side. Beware

of compromising another of your doctrines or articles of faith;

and in the defence of which the Church of Scotland did lately

signalize herself under the authority of Christ, over the kings and
governments of earth, and the counterpart of this government,

to uphold religion in the world; beware, we say, of making

any compromise or surrender of this your other principle, and

this, too, to gain the countenance of those who may still be

called men in power, that is, who have the power if not of

authority and office, have at least the power of numbers on

their side. This may be termed a less principle than the other,

of inferior consideration in itself, and inferior consequence to

the vital or spiritual well-being of Christ’s Church upon earth.

But let us not forget what the Bible says of those who break

even the least of the commandments, that they shall be called

least in the Kingdom of Heaven. The men who stand opposed

to us on this second, or as many choose to term it, this
secondary question, might, with all the hay and stubble and

wood of this, and it may be of other errors, be reposing on the

like precious foundation with ourselves. They might be men

with whom we differ, and yet with whom we can agree to
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differ. They might be coadjutors in the great work of evange- H. L. (So)
lizing the people of our land—brethren with whom we can hold 1904
sweet and profitable counsel on the capita fidei or weightier ppey on

Free Crukon
matters of the law, having one faith, and one Iiord and one ©F ScorLasp

¥ (GENERAL
baptism. But we shall not, even for their friendship, violate AsseusLy or)
the entireness of our principles, or make surrender of the very OVER;‘);)UN
least of them. It is not for those ministers of Christ whom I (Ii"f)'
am now addressing, and who, on the altar of principle have M‘C":M“
just laid down their all—thus quitting and for the sake of one Youxa.
principle the friendship of men who have the power of office— tan o;l:;(;-lsbuu
it is not for them to give up another principle for the sake of —
courting the friendship of men who have the power of numbers.

‘We must not thus transfer ourselves from one earthly depend-

ence to another. We have no other dependence than God.

We acknowledge the authority and will submit to the influence

of no other guide than His eternal and unalterable truth as

seen in the light of our own consciences. To be more plain

let me be more particular. The Voluntaries mistake us if they

conceive us to be Voluntaries. We hold by the duty of govern-

ment to give of their resources and their means for the main-

tenance of a Gospel ministry in the land : and we pray that

their eyes may be opened, so as that they may learn how to

acquit themselves as the protectors of the Church, and not as

its corruptors or its tyrants. We pray that the sin of Uzziah,

into which they have fallen, may be forgiven them; and that

those days of light and blessedness may speedily arrive, when

kings shall be the nursing fathers and queens the nursing

mothers of our Zion. In a word, we hold that every part and

every function of a commonwealth should be leavened with
Christianity ; and that every functionary, from the highest to

the lowest, should in their respective spheres do all that lies in

them to countenance and uphold it. That is to say, though

we quit the Establishment, we go out on the Establishment
principle—we quit a vitiated Establishment, but would rejoice

in returning to a pure one. To express it otherwise, we are the

advocates for a national recognition and a national support of

religion, and we are not Voluntaries.”

It would probably be admitted by all that the authority of
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H.L.(Sc) Dr. Chalmers as an exponent of the views of the Free Church
1904 could hardly be overrated; but it was not his personal view
Fres Ononcn Tn€rely.  The words were addressed by him as Moderator, and
oF ScoTLAND ywere gdopted unanimously, and directed to be circulated by the
(GENERAL
Assemery oF) Assembly.
oVE:'mm My Lords, I am reluctant to render longer what I have to
(LomD). gy by literal quotations from authoritative declarations of the
Macauster Free Church ; but though I summarize, I am actually using
Yotxe.  the language which originally and for a long period after-
Ear of Halsbury Wards those who spoke on behalf of the Free Church have
i said and written: ‘“ The Free Church has ever highly valued
her connection with the State.” ¢Firmly asserts the right
and duty of the civil magistrate to maintain and support an
Establishment of religion in accordance with God's Word.”
“They” (the Free Church) “reserve to themselves and their
successors to strive by all lawful means to secure the perform-
ance of this duty.” ¢ The State was bound to establish and
endow the Church.” ‘ The Free Church has not in the least
degree altered its views respecting the lawfulness and the
desirableness of a right connection between Church and State.”
“ History and experience have convinced us” (the Free Church)
“that there is a form of alliance which is at once practicable
and agreeable to Scripture and highly beneficial.”

My Liords, I cannot doubt that each of the utterances I have
quoted is important, and to my mind conclusive evidence that
originally at all events the views of the founders of the trust
were in favour of the KEstablishment principle. The ques-
tion whether they were fundamental or susceptible of being
changed demands a separate treatment, which, as it is
applicable to both questions in debate, must be reserved for
the present. '

Now the views of tne United Presbyterian Church cannot

be more definitely or more shortly stated than in their own ‘

language authoritatively—stated by themselves and before their
union with the Free Church. It is not competent,” they say,
“t0 the civil magistrate to give legislative sanction to any creed
in the way of setting up a civil Establishment of religion, nor is
it either his province to provide for tite expense of the ministra-
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tion of religion out of the national resources. It is Jesus Christ, H.L.(Sc)
as sole King and Head of His Church, who has enjoined upon 1904
His people, to provide for maintaining and extending it by free- pges Grencs
will offerings ; that this being the ordinance of Christ it excludes ©FScoruaxn

. (GENERAL
State aid for these purposes and that adherence to it is the true Asseny oF)

safeguard of the Church’s independence.” OverrovN

In my view what follows does not at all qualify this passage, ~‘(“°">
but in faimess it ought to be added: ‘Moreover, though MAC‘;:‘STEB
uniformity of opinion with respect to civil Establishments of Youne.
religion is not a term of communion in the United Presbyterian Ean of Halsbury
Church, yet the views on this subject held and universally acted -
_ upon are opposed to these institutions.”

Here we have the two bodies which are supposed to establish
1dentity of religious belief—the one asserting the right and
duty to maintain and support an Establishment -of religion,
the other asserting that Christ’s ordinance excludes State aid ;
each of them, therefore, treats the question as one of religious
belief and obligation, and not one from which religious duties
are excluded. '

The second question in debate is the difference between the
two bodies as to the two doctrines known as the Calvinistic
and the Arminian doctrine of predestination. I use these two
phrases, subject to more ample exposition hereafter, in order to
summarize what I have to say, as preliminary to the discussion
of the subject itself. :

I regret very much that we have not any opinion from the
{earned judges whose judgment we are called upon to review; I
am afraid, speaking for myself, I do not think it is competent
to me to avoid dealing with it. It is included in “the allega-
tion of a departure from the doctrines which is complained of
in the summons, and it has been argued before your Lordships :

with great learning and ability. One observation made by
the learned counsel I entirely agree to, namely, that in dis-
cussing this subject one cannot ignore the contemporaneous
theological discussions at the time the Confession of Faith was
compiled.

Now the doctrine in dispute was the subject of a copious

§ - amount of literature all through the seventeenth century.

iy

é,l

. ——




622 HOUSE OF LORDS [1904)

H. L (Sc) Looking then at the history of the particular dispute which
1904 is brought into debate, it cannot be said that the language of
Fres cuonom the Confession of Faith was lightly drawn or arrived at without

O‘('ég;’g::” long debate and deliberation.

Assexecy of)  Indeed, it may be said of the Westminster Confession as a
Overrory Whole that it was composed with a deliberate and careful
(Loge). scrutiny which may be regarded as hardly equalled in any
M““v”s“*‘ theological discussion; and though councils of the Church
Youxe. have lasted longer, yet if one regards the composition of the

Eanl of Husbury Assembly itself, the original parties to the discussion, the pre-

L.C. R . . .

—_  sentation of its different portions to Parliament, the adoption
of it by Parliament, and afterwards by the Church of Scotland,
these things give an overwhelming sanction to it, and at ali
events to its original meaning by those who were content to
accept it as a test of the unity of their religious belief.

If this observation is true and applicable to the Confession
of Faith as a whole (the minute report of its deliberations has
been deciphered by the distinguished director and principal
librarian of the British Museumy), the particular doctrine debated
as part of the code of belief which the Free Church adopted in
1843, and which it is alleged that the United Free Church has
abandoned, can hardly be said to be one which any Christian
Church could regard as a matter of indifference. It divided the
Dutch Reformed Church at the beginning of the seventeenth
century. It proved the subject of debate at the Hague in 1611
and at Delft in 1613.

An edict of the States of Holland sought to put an end to
the controversy, but in vain; and, finally, in 1619, ten years
after the death of Arminius, or Harmensen, as was his real
name, the Arminian heresy, as it was described, was publicly

-condemned. Its professors were denounced as liars and
deceivers, and those who participated in it were deprived of
their civil rights unless they retracted.

James I. is said to have procured the exile of Conrad
Vorstius, one of the protagonists of the Arminian doctrines,
and afterwards he wrote a pamphlet against him, and argued
that he ought to be put to death for his unchristian doctrines,
while on the other hand the Councils of Constantinople in
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1642 and the Council of Jerusalem in 1672 pronounced the H.L.(S0.)
following opinions :— 1904
Treating of what they describe as the Calvinistic doctrine— Fygs Crveen
Councils of Constantinople, 1642, cap. 3 (1): “‘(“Gs}f;’:;‘:ﬁ”
tmoribnaw diikdrato, 'rvpawm'r] Xpw,ueuov efomna, ,uow; )\efyaw ASSEMBLY OF)
T} BeNtjoer avTod Tous pév els Sokav mpoopioai, Tovs 8¢ dmoBdAhew OVL:TOUN
ELQ ICOMG'LV, ,wr)Ba,u.a)S' Ta GP')’a au‘raw G'K.'Oﬂ'OU,LLGVOV. OU TL au ")’EVOLTO (I OBD)
aceféaTepor;” (2) “ Deum facit iniquissimum, tyrannica potes- M‘C“;'“ST“
tate utentem, aiens eum sola sua voluntate alios preedestinare  Yovxa.
ad gloriam, alios in peenam mittere, nulla operum hablta Eatl ofL Halsbury
ratione. Quo quid magis impium proferri possit ?”’

The Synod of Jerusalem in 1672 said (extract from cap. 3):

[T

“rov Oeov

aMN& kal 1O T Belav YéAnow aitiav elvar TéV xa'ra./cpwo,uevwv
olrws dmAds kal dvawtiws molav ovk Exer paviav; molav olk
émpéper kata tob Ocol oukopavriav, xal molav els T6 thros ol
AaXel dduciav, xal Bhacdnuiav; dmeipaTov uév qap karkdv TO
Oclov, xal mavtov €€ loov éfehov Ty cwTnplav, os py éyovans
Xwpav TRs Tpogwwornyrias map’ avT@ oldauev. Tois Pefirois
ryevopévors orevéat Sid poxOnpav altwy wpoalpesiy kal dpeTavénTov
rapdiav ws OSikaoy Tapaywpelv TRV KaTdkpiTw SpoloyoDuey *
kohdoews & alwviou, opdryTds Te kal ‘acmhayyvias, xai pioav-
Opwrias alTiov, olimore, oirmrote papév Tov Ocov, Tov yapdv yiveabas év
olpave émri évl peravoodvTi duapTold dmodmyduevov © uy yévoiTo
npds olrws 7 moTeboat, ) évvoioar Ews &v éavrdv éopev. dvabépaTe
8¢ alwvipy rabumoBdAhopev Tols T4 TowalTa Kkai Aéyovras, ral

PpovoivTas, kai yeipous TdvTwy dmicTov ywdakouey.” (8) “ Sed et

(1) Labbé (Philip) and Gabr. Cos-
sartii (or under title of Coleti) Sacro-
sancta Concilia, Venice, 1728-1733,
Vol. XXI., p. 1629.

(2) This may be translated as
follows: “He represents God as being
most unjust, using tyrannical power
[despotism], when he says that He in
obedience solely to His own will pre-
destines some to glory and sends
others to punishment, without taking
any account at all of their works,
Than which what could be more
impious ? "

(3) “But what madness it is to say

that the Divine will should be the
author of the condemnation of men
thus absolutely and with grounds!
‘What a calumny on God, and what
an injury and blasphemy against His
Majesty! For we know that God is
incapable of producing evil, and that he
desires the salvation of all alike, as there
is with him no respecting of persons;
of those that through their depraved
nature and impenitent heart have
made themselves vessels for dishonour
we confess that it is just to allow
damnation ; but of eternal punishment,
and cruelty and mercilessness and
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H.L.(S¢c) hominum ita simpliciter ac sine causs4 damnatorum auctorem
1904 statuere divinam voluntatem, insania quanta? que major Deo
Fres Omuncs Calumnia inferatur? Quanta in supremum Numen injuria,
0‘('5;’22;’;;” quanta blasphemia ? Quippe intentatorem malorum non esse
AssenpLY of) Deum, et omnium ex wmquo salutem velle, ceu apud quem
Overmovx personarum acceptio nulla est, cognoscimus: et his qui pravis
(Lok). o luntatis suz® moribus ac secundum impeenitens cor se vasa
MacALISTER in contumeliam effecere, damnationem juste decerni confitemur.
Youye. Zterns autem punitionis, immanitatis, duritiz et inhumani-
Earl of Halsbury tatis nusquam, nusquam dicimus auctorem esse Deum, super
=% uno peccatore peenitentiam agente esse in czlo gaudium,
afferentem. Absit a nobis ita cogitare, nedum credere, quamdiu
nostri compotes sumus: immo vero talia dicentes ac sentientes
anathemati sempiterno subjicimus et cunctis infidelibus pejores
agnoscimus.”

I quote from the edition of the Councils of the Church
published in Venice by two Jesuit Fathers in 1728, who have
appended to the originals their own Latin translation.

It was in this state of the controversy agitating the Christian
Church throughout the world that the Confession of Faith was
adopted by the Church of Scotland on August 27, 1647, and
the approval and adoption of it was made in a form which was
intended to prevent cavil as to its being agreed upon without
objection or doubt. It recites that the Confession was twice
publicly read over, examined, and considered, that copies were
printed that it might be sedulously perused by all members of
the Assembly unto whom frequent intimation was publicly
made to put in their objections and doubts, if they had any;
and the said Confession being, upon due examination thereof,
found by the Assembly to be most agreeable to the Word of
God, and in nothing contrary to the received doctrines, worship,
discipline, and government of this Kirk, it proceeds to adopt

inhumanity, we never never call that long aswe are in our right senses; and
God the author who has declared that we devote to eternal anathema all
there is joy in Heaven over one sinner  those who say or think such things,
that repenteth. God forbid that we =and we hold them to be worse than
should so believe, or even conceive, as  any infidel.” :
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it as a Confession of Faith for the three Kirks of God in the H. L. (8¢)
three kingdoms. 1904
My Lords, I think it is only necessary to put in juxtaposition FBE;&L-“CH
the language of the Confession of Faith itself and the state- 02"(:5:’:;:;”
ment of doctrine set forth by one component part of the ASSEMiLY OF)
supposed united body united in one faith and doctrine. OYERTOUN
The Confession of Faith: “ Chap. III. Of God's Eternal (Lorp)
Decree.  Sect. IIL. By the decree of God, for the manifestation Macawstes
of his glory some men and angels are predestinated unto ever- ~ Yooxe.
lasting life, and others fore-ordained to everlasting death. Kacl of Halsbury
Sect. IV. These angels and men, thus predestinated and fore- —

~ ordained are particularly and unchangeably designed ; and their
- number is so certain and definite that it cannot be either = -

increased or diminished.”

Now then for the Act. Act (Declaratory Act) anent Con-
fession of Faith made May 26, 1892 (1) : “That this Church
also holds that all who hear the Gospel are warranted and
required to believe to the saving of their souls; and that in
the case of such as do not believe, but perish in their sins, the
issue is due to their own rejection of the Gospel call. That this
Church does not teach, and does not regard the Confession as
teaching, the fore-ordination of men to death irrespective of
their own sin.”

It has been argued with great ingenuity, that inasmuch as
the doctrine of predestination as treated of in the Scriptures is
a mystery, and that various opinions have been held in respect
of it, it cannot be made a test doctrine, since another doctrine
may be held with it, not to human intelligence reconcilable
with it, but equally derived from and established by scriptural
authority. If the Scottish Church or the Westminster Confes-
sion as one of its declarations of doctrine had simply declared
that predestination was one of its doctrines, there might be
something in the argument, but the argument ignores the fact
that the Westminster Confession purports to explain, and
does explain, in language which does not admit of doubt,
what is meant. Hach party well knew what they meant.
It 1s not a question of metaphysical subtleties or ambiguous

(1) Ante, p. 543.
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H.L.(Sc) language. Each meant to exclude and denounce the doctrine
1904 of the other.
Fass Cuozca L am, therefore, led to the conclusion that upon this second
oF SCcOTLAND guestion the appellants are entitled to succeed.

(GENERAL
Assewsy oF)  But, my Lords, another question is raised which in one sense

oOvewrovy as affecting the law of trusts and their administration is most

(LomD). important.

Macaustes  The Dean of Faculty boldly argued for the inherent power

Yooxe.  of every Christian Church to change its doctrines, and Lord
Earl of Halsbury Young has based his judgment upon this proposition.

— My Lords, apart from some mysterious and subtle meaning
to be attached to the word ¢ Church,” and understanding it
to mean an associated body of Christian believers, I do not
suppose that anybody will dispute the right of any man, or
any collection of men, to change their religious beliefs accord-
ing to their own consciences; but when men subscribe money
for a particular object and leave it behind them for the promo-
tion of that object, their successors have no right to change the
object endowed.

In this case it is suggested that the terms of what is called
the Barrier Act suggest such licence to change.

T am not able to concur in such an inference.

Tt is obvious that dealing with such a subject as formularies
books of religious instruction, and the like, many things might
be done, written and taught which might touch doctrine, and
for the purpose of preventing any alteration in doctrine the
precautions insisted upon by the Barrier Act were thought
necessary to. prevent and render impossible any departure from
the orthodox standards. It provides that ““ before any General
Assembly of the Church shall pass any Acts which are to be
binding rules and constitutions to the Church” ' (observe
“binding rules and constitutions™) “the same Acts be first
proposed as overtures to the Assembly.”

Many things might be proposed which as *binding rules
and constitutions” might touch doctrine, or worship, or dis-
cipline, or government ; but that the Church of Scotland in
1697 might change its faith or permit it to be changed is a
suggestion which to one acquainted with its history either then
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or even & very long time after is not very plausible. It is only H.L.(So)
just to Liord Young to say that he adds: ‘I desire to say that 1904
there is, in my opinion, no rule of law to prevent a dissenting paee Cavron
Church from abandoning a religious doctrine or principle, how- °F(§°°TLAN”
ever essential and fundamental or from retwrning to it again Agsglﬁ?g!)
with or without qualification or modification Whether or not Ovetrous
a property title is-such that a forfeiture of property will follow ~ (-2%P>
such abandonment or retwrn is another matter.” Maoarisren
But that is the whole question now before your Lordships, Youxe.
and as it appears to me there is nothing in calling an associated Ean of Halsbury
body a Church that exempts it from the legal obligations ad

of insisting that money given for one purpose shall not be

~ devoted to another. Any other view it appears to me would be

fatal to the existence of every Nonconformist body throughout
the country.

But there is another and a further ground upon which I
think the appellants are entitled to succeed, and that is that
the so-called union is not really-an union of religious belief at
all. The united body has united in its organizations. It has
established its various administrative arrangements, has declared
its authority as the United Free Church, and in that name has
absorbed the various bodies of the United Presbyterians and
the Free Church as originally constituted ; but has it agreed in
the doctrines or either of them, and if so, which is it that has
given way ?

My Lords, I am boind to say that after the most careful
examination of the various documents submitted to us, I cannot
trace the least evidence of either of them having abandoned
their original views. Tt is not the case of two associated
bodies of Christians in complete harmony as to their doctrine
agreeing to share their funds, but two bodies each agreeing to
keep their separate religious views where they differ—agreeing
to make their formularies so elastic as to admit those who
accept them according as their respective consciences will
permit. '

Assuming, as I do, that there are differences of belief between
them, these differences are not got rid of by their agreeing to
say nothing about them, nor are these essentially diverse views
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H.L.(8c) avoided by selecting so elastic a formulary as can be accepted
1904 by people who differ and say that they claim their liberty to
Fres Caoros Tetain their differences while purporting to join in one Christian

OF SCOTLAND (Yhyjrch.

As(gﬂi:%?) It becomes but a colourable union, and no trust fund devoted
OVE;’.I‘OL'N to one form of faith can be shared by another communion
(Lowo). simply because they say in effect there are some parts of
MACALISTER this or that confession which we will agree not to discuss,
Yorse. and we will make our formularies such that either of us can

Earl of Halsbury accept it. .

e Such an agreement would not, in my view, constitute g
Church at all, or it would be, to use Sir William Smith’s
phrase, a Church without a religion. Its formularies would be
designed not to be a confession of faith, but a concealment of
such part of the faith as constituted an impediment to the
union.

I am disposed to quote one passage from what was said by

Dr. William Willson from the Moderator’s Chair in 1866, and '

which I find in Mr. A. Taylor Innes’ most excellent Treatise
on the Law of Creeds in Scotland (1). Speaking of the freedom
of the Church as to confessions of faith, he says: * We are
not at liberty to hold forth a confession in which we d.o not
believe. For in such a case the Church is absolutely without
a confession . . Tt ceases to be either a bond of union or
a public testlmony It is lawful for the Church to revise
her confession and adjust it to her present attainments and
exigencies; it is lawful for her altogether to dispense with
a confession, if, indeed, without one any organization were
possible, but to retain & confession which has ceased to be
believed can never be lawful.”

He is speaking, of course, of the Christian conscience, and, ag
he says at an earlier period of his discourse, when the Church
has arrived at the conclusion that its confession must be
altered, *‘ the time has come for us then to frame a new bond
of union with each other, a new testimony to the world.” .

This would certainly not be done by making form‘ulanes
ambiguous or elastic, or authorizing its votaries to put different

(1) 1902 ed. p. 245, n.

|

* think not.
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meanmgs upon a set of words the function of which was H.1L.(Sc)
intended to be a test of the unity of their faith. 1904

That this is the principle upon which the so-called union has paysp cnercs
been arrived at is proved by the declaration of the United “i(}sg\":;:zr’
‘Church, in which they claim in effect to retain their own AsSE\lBLY oF)
separate views held either in the United Presbyterian or in Overroty
the Free Church, or in either of the bodies which originally (Lokp).

«composed the united body which afterwards became the United ‘I“C“‘M“
* Presbyterian Church. They say this: 1. The various matters Yotx.

of agreement between the Churches with a view to union are Er of Halsbury

accepted and enacted without prejudice to the inherent liberty

- of the United Church, as a Church of Christ, to determine and

regulate its own constitution and laws as duty may require,
in dependence on the grace of God and under the guidance

of His Word. 3. As this union takes place on the footing

of maintaining the liberty of judgment and action heretofore

recognised in either of the Churches uniting, so, in particular,

it is hereby declared that members of both Churches, and also

of all Churches which in time past have united with either of

them, shall have full right as they see cause to assert and

maintain the views of truth and duty which they had liberty |
to maintain in the said Churches.”

For these reasons, I think the judgment ought to be
reversed, and I so move your Lordships; but I cannot con-’
clude without expressing how much we are indebted to the
learned counsel on both sides for their most able and learned
argument.

[It was admitted that the other appeal must follow the
decision in this.)

Lorp MacNaeETEN. My Lords, I am unable to agree in
the conclusion at which your Lordships have arrived. I do
not differ from any of your Lordships as to the law—at least, I
I accept the principles laid down in this House in
Craigdallie v. Aikman (1) and the other cases referred to
during the argument. I accept those principles loyally and
entirely, however much I may err in their application.

(1) 1 Dow, 1,16; 2 Bli. 529; 21 R. R. 107.

A. C. 1904.
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H L (Sc) My Lords, every one, I think, must feel that the consequences.
1904  of your Lordships’ decision to-day for good or evil will be far-
Fns;&tncu reaching and of momentous importance—graver, 1 think, and
oﬁcsgg';;ﬁln more serious than the consequences of any decision in which it
ASSEN:LY oF) has been my lot to take part. And the argument addressed to
Ovzrrovs  your Liordships has been worthy of the occasion. But after all
(LosD) the question at issue is one of a very ordinary description. It
MACALISTER i alleged on the one hand and denied on the other that there
Yorxs. has been a breach of trust in the disposition of property. The °
MacE:Ek{ten.»- complaint is that funds contributed and set apart for one
——  purpose have been diverted to another and a different purpose.
Such questions are of everyday occurrence, and the problem in
each case must be solved by the ordinary commonplace inquiry,
What was the purpose for which the funds in dispute were
I collected ? 'What was the original trust ?
My Liords, the funds in question in the present case represent
moneys contributed for the support of the Free Church of
Scotland. They represent property dedicated to the use of the
Church body or voluntary association of professing Christians.
founded by those ministers of the Established Church of
Seotland who in 1843, on the memorable occasion known as
the Disruption, withdrew from the Establishment ; or accord-
ing to their own view of the transaction separated from the
State, carrying with them the greater part of the office-bearers.
of the Established Church and at least one-half of her members
in full communion, asserting all the while for themselves and
their followers in time to come the character of the ancient and
true Church of Scotland. Setting forth with these lofty pre-
tensions they declared their adherence to the principles and
practice of the Church of Scotland as regards doctrine, worship, A
discipline, and government untrammelled and unfettered by
connection with the State and purged of every taint of
Erastianism.
The question, therefore, seems to me to be this, Was the
Church thus purified—the Free Church—so bound and tied by
the tenets of the Church of Scotland prevailing at the time of
disruption that departure from those tenets in any matter of
substance would be a violation of that profession or testimony
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| which may be called the unwritten charter of her foundation, H.L.(Sc.)
‘k‘: a'nd so necessarily involve a breach of trust in the administra- 1904
. tion of funds contributed for no other purpose but the support of FRE:‘C“L.BCU
the Free Church—the Church of the Disruption ? Was the Free OF Scorrasp
Church by the very condition of her existence forced to cling to As(scgii?:?)
her subordinate standards with so desperate a grip that she has oOvenrorx
lost hold and touch of the supreme standard of her faith? (-9FP)-
‘Was she from birth incapable of all growth and development ? Maoauistes
‘Was she (in a word) a dead branch and not a living Church ? Youse.
This, I think, is the real and only question. But if I may _ Loa
venture to say so without offence, it has been rather pushed Haczaghien.
a.sidfa and obscured by a very interesting preliminary search after
a principle, if it be a principle, called for the sake of convenience,
and not, I think, for the sake of clearness, ‘the Establish-
ment principle,” which in my humble judgment partékes rather
of the elusive attraction of an ignis fatuus—which means much
or little, just as you may choose to interpret one of the most
obscure passages in the Westminster Confession—which in
one aspect no Christian man I think would hesitate to accept,
but which in the mouth of an adherent of a Church that has
abandoned Establishment and separated from the State can
only mean a counsel of perfection unattainable in this world
at least until the advent of the millennium. ’
Your Lordships have been furnished with a print of many
Scottish statutes and a bulky volume containing the Acts of - ‘
the General Assembly of the Church of Scotland. I have -
read those documents and many others to which the attention
of the House was directed with much interest and some care.
I can only say that they have confirmed me in the opinion I
entertained at the conclusion of the first argument—no doubt
errone.ously—that the judgment under appeal was right and
ought to be affirmed.
.I do not propose to trouble your Lordships by tracing the
history of the Church of Scotland in its connection with the
St‘ate from the date of the first Reformation to the time of the
Disruption. That was done very ably and very fully by
the learned counsel at the bar. It is enough for me to say
that during the whole period of the existence of the Church of
3 20T 2
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H.L.(Sc) Scotland there was a constant assertion of spiritual indepen-
1904 dence—of the right, as it was termed, of the Lord Jesus to
FRE‘;'E}:URC[; reign in His own House. I will only give one instance—I
OE(}SSSE;::D might give many—and I will give an instance that occurred
AssexeLY of) glmost on the eve of Disruption. On May 23, 1838, the
Overtous General Assembly of the Church of Scotland passed this
(Losn).esolution, which is called “ Resolution anent the Independent
M"C"J‘.‘ST“ Jurisdiction of the Church of Scotland.” ‘ The General
Youse.  Assembly, having heard and considered the overtures on the
Lra  independent jurisdiction of the Church of Scotland, agreed, by
a majority, to the following resolution : That the General
_. Assembly of the Church of Scotland, while they unqualifiedly
acknowledge the exclusive jurisdiction of the Civil Courts in
regard to the civil rights and emoluments secured by law to
the Church, and ministers thereof, and will ever give and
inculcate implicit obedience to their decisions there anent, do
resolve, that, as is declared in the Confession of Faith of this
National Established Church, ‘the Liord Jesus, as King and
head of His Church, hath therein appointed a government in
the hand of church officers, distinct from the civil magistrate’;
and that in all matters touching the doctrine, government, and
discipline of this Church, her judicatories possess an exclusive
jurisdiction, founded on the Word of God, ‘ which power
ecclesiastical’ (in the words of the Second Baok of Discipline)
‘flows immediately from God and the mediator Jesus Christ,
and is spiritual, not having & temporal head on earth, but only
Christ, the only spiritual King and Governor of his kirk’;
and they do farther resolve that this spiritual jurisdiction, and
the supremacy and sole headship of the Liord Jesus Christ, on
which it depends, they will assert and at all hazards defend,
by the help and blessing of that great God, who, in the days
of old, enabled their fathers, amid manifold persecutions, to
maintain a testimony, even to the death, for Christ’s kingdom
and crown ; and, finally, that they will firmly enforce submis-
sion to the same upon the office bearers and members of this
Church, by the execution of her laws, in the exercise of the
ecclesiastical authority wherewith they are invested.” _
Thus, while the Church was in connection with the State,

Lord
Macnaghten.
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she’ took upon herself to declare emphatically that what she 1. L. (s¢)
claimed was nothing less than an exclusive jurisdiction founded 1504
on the Word of God in all matters touching the doctrine as well g\ e
as the government and discipline of th I;I*b‘: STT 9
. : pline of the Church. The fact that ©f ScorLaNp
thls.resolutlon was passed by a majority shews that it was As(s:;igmgt)
carried by the vote of the party which five years later went Ovenors
o?t as the Free Church. Some may have hesitated—some (ot
dlssent'ed. The majority —the Free Churéh in embryo— Macaustsn
re?,ogmsed this claim of ‘“ Church Power” as the governing Yoz'no
principle of the Church. Lord -
My Liords, during the period when the Church which hag oege
passed through the furnace of two reformations was approaching .-
her last and greatest trial there grew up in the Church th o
parties—the Moderates and the Evangelicals. It was to the
Evangelicals in later days that the Free Church of Scotland
owed her separate existence. For a long time the Evangelical
party was in a minority, and matters then went tolerably
smoothly between Church and State. Ultimately in 1834 the
Evangelicals gained the ascendency. They were the party of
progress, reform, and church extension. They planted religion
In remote and half-civilized districts in the Highlands of Sccot-
land. They founded missions in all parts of the world. Their
zeal and fervour were, as their adherents boasted, in striking
contrast to the apathy and lukewarmness of the Moderates,
When they became the dominant party they carried matters
with a high hand. They passed Acts, the Veto Act, and
the Chapel Act, which were altogether beyond the compe’tence
of.t}.Je Church as established by law. They censured and deposed
ministers who obeyed the decrees of the Court of Session.
'_F‘hey held those decrees to be encroachments on the true
llbe;ties of the Church, and actually pronounced them illegal.
The State refused to admit their claims. The strong arm of
the law restrained their extravagances. They still maintained
tl%at their proceedings were justified, and required by the doc-
trine of the Headship of Christ, which was common to all the

-Reformed Churches, but to which they attached peculiar and

extraordinary significance. Then came the protest of 1842—
*“ the unanswered and unanswerable protest,” as they called it.
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H L.(Sc) It was followed by a cold and chilling reply from the Govern-
1904 ment in power; and it became evident to all thinking men that
Fues Oncron 85 the State would not give way the leaders of the Assembly
oF ScotLAND gnd those who adhered to them would have to retract their

(GeNERAL A . .
AssexsLY or) pretensions and own themselves defeated or quit the Establish-

OVE:-}OUN ment altogether. No one who knew the courage and temper

(LomD). 4t the leaders of the Assembly, no one who had caught the

MacausTer note of defiance and triumph sounded by Dr. Chalmers at the
v, . . -
Youwe. close of the Edinburgh Convocation, could doubt what the issue
Lord would be.

Mecnsghtel- And now, in passing, T would call your Lordships’ attention

"to one fact which seems to me not unworthy of notice, when -

Dr. Chalmers’ address, preached before the first Free Church
Assemms relied upon as a sort of prospectus on the faith
of which the funds of the Free Church were collected, as if
the Free Church were a joint stock concern, and that sermon
an invitation to the public to put their moneyin it. My Lords,
months before the Disruption actually took place, when all
Scotland was looking forward with feverish anxiety to the last
act of the drama, the leaders of the Evangelical party, with
Dr. Chalmers at their head—a great divine and an eloquent
preacher, who had a wonderful faculty of organization and
something of the genius of a statesman—set about collecting
funds for the needs of the Church. ‘ Before the meeting
of the General Assembly” (I am now quoting from a book
which I believe is of recognised authority), the members of
the popular party had arranged their course of proceeding.
Associations were formed throughout the whole of Scotland,
and subscriptions were collected for the purpose of building
churches and providing a maintenance for the ministers who
were soon to lose the benefits of the national endowments.
Dr. Chalmers presided over the general finance committee and
acted with an energy and success which amazed even those
who had best known his labours for a similar purpose in the
cause of the Establishment. The thousands of circulars which
he dispersed bore the following mottoes: ¢ Surely I will not
come into the tabernacle of my house, nor go up into my bed ;
I will not give sleep to my eyes, nor slumber to mine eyelids,
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until I find a place for the Liord, an habitation for the mighty H. L. (sc)
‘God of Jacob!’ ‘The God of Heaven He will prosper us; 1904
therefore we His servants will arise and build!” *’ (1) Vres Crunen
My Lords, that was the origin of the fund. Those were the °F ScotLaND
winged messengers that prepared the ground and sowed As(a(;i;st:%b)
the good seed. And when the Disruption took place, and Ovemrouy
appeals were made in every parish, in every nook and (Lo
«corner of Scotland, calling upon the people to stand by the Macauister
Church of their forefathers, denouncing the tyranny of the Youse.
State, describing in harrowing terms the sufferings of ministers,
old and young, driven from their homes with their wives and

«children, forced to seek shelter in sheds and hovels while

Lord
Macnaghten, 1]

- they faithfully ministered to their flocks, and some actually .

-dying of want and exposure, money came in a,bundémtly in
answer to the call. Dr. Chalmers’ address to the first Free
‘Church Assembly was but one of a thousand—TI might say, of
a million—similar discourses. It was eloquent, of course. It
was stirring. But I rather take leave to doubt whether the
warning that I find there, against Voluntaryism and against
Anarchy, an evil, as the preacher truly says, more to be
dreaded than Voluntaryism, was very stirring or likely of
itself to evoke a generous response. The negation of dangerous
principles does not as a rule rouse enthusiasm. Of what is
«called the Establishment principle as a tenet or opinion of the
Free Church I shall have a word to say presently, All I want
to inipress upon your Liordships at this moment is that when
that sermon was preached by Dr. Chalmers, on an occasion
more eloquent and more stirring than any appeal in words
could be, the fund was already in full swing. A
Then for whom and with what purpose was the money |\
<collected ? Fxcept as regards sums devoted to special purposes
and special objects, the fund was all one fund. It was collected
for the needs of the Free Church of Scotland. And what was
the Free Church? Did it go out as a Sect or a Persuasion or
a Connection, with peculiar tenets cut and dried and defined in
the precise language of a conveyancer ? Nothing of the kind.
Those who went out went forth declaring that they were not a
(1) Ecclesiastical History of Scotland, by George Grub, vol. iv. p- 226,
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H.L. (Sc) sect, but the National Church—that they were still the Church
1904 of Scotland. * We are,” they said (to quote the words of
Fres Caoren DI Candlish, one who was only second—if he was second—to-

. 02522';';:“ Dr. Chalmers himself)—* we are still the Church of Scotland—
Assensey or) the only Church that deserves the name, the only Church that.
Ovewrory can be known and recognised by the maintaining of those
(LoED)-  principles to which the Church of our fathers was true, when
MAC‘:‘S““ she was on the mountain and on the field, when she was under
Youxe.  persecution, when she was an outcast from the world. And,
M“ﬁm believing that we are not seceders from the Church, but are

" the Church separated from the State—believing that we are:

not a sect separated from the Established Church, but that we

are the Church of Scotland separating from the State, we hold

ourselves entitled without any disparagement to other religious-

bodies to assume and act upon the principle that we are to

maintain the character of the National Church of Scotland.” (1)

An impossible position, it may be said, in point of law! They

went out, not as a Church, but as individuals separating from

the Church, and they united again in a voluntary body of

professing Christians! That may be so. But to themselves
and to their adherents, and I may add to other religious bodies
which were not of their communion, they supported the
character of the National Church of Scotland. And support-
ing that character, rightly or wrongly assumed, they must
be taken, I think, in regard to their own body, to have all the
powers of a National Church.

Speaking for myself, I cannot form a conception of a
National Church untrammelled and unfettered by connection
with the State which does not at least possess the power of
revising and amending the formulee of subscription required of
its own office-bearers, and the power of pronouncing authori-
tatively that some latitude of opinion is permissible to its
mémbers in regard to matters which, according to the common
apprehension of mankind, are not matters of faith. I agree
that a sect may erect any point or any punctilio however
trifling and absurd into an article of faith. My position is,
that the adherents of the Free Church were not a sect, and

(1) Memorials of Robert Smith Candlish, D.D., p. 310.
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that they never made the Establishment principle an article’ 4 1, (Sc)
of faith. '19'0*- .

But, my Lords, I go further. This Establishment principle, = .
whatever it is, can have no higher authority than the article lj)g)g:cgﬁlﬂc:
of the Westminster Confession in which it is supposed to be Aégiﬁ?gr)
‘embedded. If the Church has power to amend her Confession OvERTOLN
she can, of course, take occasion to declare that the Establish- (Lown).
ment principle is to be regarded as an open question, in Macaiisrer
reference to which every man is at liberty to exercise his  yoiwa,
private judgment. Now, it seems to me clear that the Free
Church when it came into existence claimed the power of M8t
altering and amending her Confession of Faith. On -the
second argument the Dean of Faculty called your Liordships’
attention to a little book entitled *“ Catechism on the Principles
and Constitution of the Free Church of Scotland issued by
authority of the General Assembly.” The preparation of this
work was taken in hand in 1843. It was issued in Decem-
ber, 1845, by authority of the Publication Committee. It sets
forth in the forefront of an appendix the Resolution of 1838,
which I have already quoted. In 1847 the General Assembly
approved generally of this catechism ¢ as containing a valuable
Summary of this Church’s history and Exhibition of her dis-
tinctive principles from the beginning of the Reformation to
the present time.” And the Assembly earnestly recommended
its general use. So that it has an unquestionable claim to be
considered a contemporaneous document exhibiting the distinc-
tive principles of the Free Church. Mr. Taylor Innes, in his
valuable work on the Law of Creeds in Scotland (1), quotes
from it as a book of authority, but speaks of it as an intensely
polemical volume. So itis. From beginning to end it attacks
and flouts and belittles the Established Church; but the very
bitterness of its tone shews that it was composed in the earliest
days of Disruption. I will not weary your Lordships by quoting
from it at any length, but I may remind your Lordships that it
points out that the Church of Scotland, as a Church on its own
authority, adopted the Westminster Confession, at the very
time when Knox's Confession had the sanction of the State. (2)

(1) 1902 ed. pp. 86, 244. (2) Q. 234: see Appx. N, p. 760.
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H. L.(Sc) The catechism deals at. some length with ‘ Church Power.”

1904 It explains that this power is the power of the Keys. It
. Fres Ononog declares that it is divided into four parts, and that the first
o SCOTLAND part s ¢ the Dogmatic power in virtue of which the Doctrine

(GENERAL
Assmmm or) and Liaws of the Word are declared and religious controversies

Ovnm‘oux are determined.” (1) It asks, “ When is the Dogmatic power '

(LomD). abused?” The answer is, “ When it is made the pretext for
“‘C“‘ISTER a claim of infallibility and employed to subvert the right of

Yota. private judgment, and when that implicit submission which is -

o, due only to the Word is demanded for Church formularies and
decrees.” (2) In an earlier passage, in a note to Q. 44 quoted
by Mr. Taylor Innes, there is a sly hit at the Established
Church, and a sharp contrast drawn between the view of the
Evangelical party and the view of the Moderates, not altogether
to the advantage of the latter. ‘It is one thing,” say the
authors of the catechism, “ for the civil privileges and endow-
ments of a Church to be tied to a confession by civil enact-
ments ”’ (that was the comparative freedom of the Evangelicals),
“and quite another thing for a Church itself to be so” (that
was the bondage of the Moderates and their Established

Church). ““In the former case the Church when she finds.

that any articles of her Confession are unscriptural is at liberty
to renounce them, being only bound if she do to resign her
temporalities. In the latter case the law allows no relief
whatever for the Church in her corporate capacity when she
discovers errors in her Confession, which, of course, 1s as much
as to say that the Church is bound always to go absolutely upon
the supposition of its soundness, and to interpret the Word of
God agreeably to its declarations. Under these circumstances
the supreme and ultimate standard of doctrine is, not the Bible,
but the Confession of Faith.”

My Lords, I greatly fear that that is the position into which
the Free Church will be driven if Mr. Johnston’s argument

" prevails, '

I could easily multiply quotations from this Free Church

catechism ; but I think I have quoted enough to prove that

to the fathers of the Free Church movement the notion of -

1) Q.1835. (2) Q. 139.
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altering the Westminster Confession of Faith was not so very H. L. (Se)
shocking. 1904

I do not rely on the Barrier Act. If I may say so, it 5eems 1.y Ororox

to me that that was rather a false point. The Barrier Act 02‘(500“””
YENERAL
may possibly imply—it certainly does not assert—Church -\aaEMBLY oF)

Power as understood by the Evangelical party and the Free ovenrous
Church of Scotland. The Resolution of 1838 belongs to a  (Lo%°
different class of legislation. It is a declaratory Act. It speaks “ACAUSTEB
in the plainest and clearest language. The Free Church Yova.
Catechism shews that at the time of the Disruption it was Lo
understood to mean precisely what it says and to assert the Homeghen
exclusive power of the Church founded on the word of God

over doctrine—that is, over her creeds, her confessions, her =
formularies, and her decrees. So the Act of 1838 declares.

So the Free Church Catechism of 1845 teaches. The Act of

1838 therefore supplies what was wanting in Craigdallie v.
Aikmanr (1) and the very thing which in Lord Eldon’s view

would have sufficed to turn the scale. Without ignoring both

the Act of 1838 and the Free Church Catechism of 1845 it

seems to me impossible to deny that provision for expansion

and development—for that growth without which there can be

no life—was part and parcel of the original trust under which

the funds in question 1n the present case have been collected

and set apart. :

My Lords, if the view ‘which I have roughly indicated is
correct, I think it is enough to dispose of this case in both its
branches. But there are two points on which a great deal of
argument was bestowed, and on which I should like to say a
few words. There is the Establishment principle as it is
called, and there are those higher mysteries which were dealt
with boldly but reverently by the learned counsel who spoke
second for the United Free Church. (2)

My Lords, as regards the Establishment principle, I know
that that very distinguished man to whom I have already
referred and who, after Dr. Chalmers, was the leader of the
Free Church, doubted to the last whether the principle of a

(1) 1 Dow, 1,16. . ) (2) Haldane, K.C.
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National Establishment of religion was a principle at all. (1)
He maintained that throughout the whole of the Church’s

Free Cnoreu RiStory there was no event—that was the word he used—that
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proclaimed formally and directly that the principle of a

AsseusLy or) National Establishment of religion was a vital principle which

v,
OVERTOUN
(LorD).

the Church was bound to maintain. Speaking for myself, I
do not altogether take that view, though I agree with him in

Macatster thinking that the Establishment principle sinks into absolute

2.
Youxa.
Lord
Dacnaghten.

insignificance compared with the great principle of the in-
dependence and power of the Chmrch and ‘‘the exclusive
authority of Christ in His own house.” I think it must be
admitted that the KEstablishment principle, as it may be
gathered from the somewhat obscure language of the West-
minster Confession, was the generally received opinion in the
Church. It was necessarily the received though unexpressed
opinion of the Church before the Disruption. When the
Disruption took place circumstances were altered, and then I
think there was a diversity of opinion on the subject.

Liord Trayner says that it appears to him * difficult to hold
that a mere opinion as to what some third person was bound
to do, which he might neglect or refuse to do, and which the
Church would not compel him to do, could in any way be an
essential part of the constitution ef the Church which held
that opinion.” Well, that was exactly Dr. Candlish’s opinion
at the very time of the Disruption. I refer to his opinion, not
as the opinion of a person authorized to speak on behalf of the
Church, but as the opinion of a very leading man, whom
many others would probably follow.

At the General Assembly, held in Glasgow in the autumn
of the year of Disruption, Dr. Candlish, speaking about the
Establishment principle and pointing out that the refusal of
the State to establish the Church on the only terms to which
the Church could consent left them a great degree of liberty
as to the terms on which they should stand with other
Churches, puts the case thus: *“Is the division and schism
of the Christian Church to be kept up by a question as to the

(1) Memorials of R. 8. Candlish, p. 554.
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duty of another party over whom we have no control? Liet it H.L.(Sc)

be that we maintain our different opinions as to the duty of
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the State to support the Church, and the duty of the Church Fres Creron

to receive support from the State when it is given consistently
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with spiritual freedom, still shall that question, which hag AssemsLy or)

become a mere theoretical question in the Church of Christ,
and which so far as we can judge seems destined to be a mere
theoretical question till the time when the kingdoms of this
world shall become the kingdoms of our Liord and of His
Christ—shall that question prevent cordial co-operation and
harmony among ourselves, and our united action in defence of
our common Protestantism against the common foe? @€

My Lords, I have no doubt that the opinions which
Dr. Candlish expressed so eloquently at the time of the Dis-
ruption must have been held by many adherents of the Free
Church. And as time went on and the splendid voluntaryism
of the Free Church on a basis and a scale never before under-
stood or attempted placed the Free Church on a level with the
Established Church at home, and in a position certainly not
inferior as regards missionary labours abroad, the natural
tendency, I think, even among those who were disposed to
regard the Establishment principle as a sacred principle (if any
such there were), must have been in the direction of the
conclusion that the Church of Scotland could exist not on'y
without an Establishment, but even without the profession of
the Establishment principle.

My Lords, speaking for myself, and with the utmost
deference to the great majority from whom I have the mis-
fortune to differ, I think this question about the Establishment
principle is & very small question indeed, and that it occupied
a great deal too much of the argument to the exclusion of far
weightier matters. .

My Lords, I cannot call the matters that were discussed by
Mr. Haldane small or insignificant. They are mysteries into
which I do not-think it is our province to intrude. And, indeed,
I am not quite sure that at the conclusion of Mr. Haldane’s
argument I had gained a clearer insight into these hidden

- (1) Memorials of R. §. Candlish, pp. 317, 318.
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H. L.(Sc) things than I had before. At any rate, I am happy to
1904 think that it is not necessary to enter into such questions at

Foes Omozen 811, If the Church has power to relax the stringency of the
OF SCOTLAND

(GENERAL . o
AsseneLy oF) gvoid offence to the consciences of the most conscientious and

Overroos  t0 keep within her fold the most able and enlightened of her
(Lﬁ‘f)' probationers, that is all that is required. That she has that
MacstisTer power I cannot doubt. These formuls were imposed by
Yovss. Parliament. If they owed their force and efficacy in the
e Tstablished Church to Acts of Parliament, the Free Church
" has rejected the ordinances of men and the anthority of
Parliament, and is free to regulate her own formule. If in
the Established Church they owed their force wholly or in part
to the antecedent recognition of the Church, the Free Church,
as it seems to me, claiming to act and recognised by her
adherents as acting in the character of a National Church and
proceeding regularly in accordance with her constitution, may

do now what the Church did in the seventeenth century.

My Lords, owing to the vast importance of this case and
the very able and learned arguments of counsel at the bar,
I have thought it right to state in my own language the
reasons which have led me to the opinion I hold. Under
ordinary circumstances I should have been content to express
my concurrence in the opinions delivered by the learned judges
in Scotland, and specially in the opinions of the Liord Ordinary
and Liord Trayner.

It is impossible, in my opinion, to overrate the importance
of the issue awaiting decision. I do not agree with the learned
counsel for the appellants that the United Free Church is &
changeling—a creature of a composite nature with a double
face and two voices. I think the Free Church has preserved
her identity. I think she is entitled to as much respect, I had
almost said as much veneration, as when she went forth,
casting off for conscience sake the fetters and the advantages
of State connection. I do not think she has forfeited any of
her rights by receiving into her bosom a Reformed and Presby-
terian Church, one with her in faith, in baptism, and all
essential points of doctrine. And for my part I should hesitate

formulze required from her ministers and office-bearers, so as to

ENAY
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long before I could give my voice for a decision which will I H. L. (Sc.)
fear compel, or at any rate direct, her to subordinate the 1904

Scriptures to the ‘Westminster Confession of Faith. Fres CHURCE

or ?con.mn

Lorp Davey. My Liords, the subject-matter of the action Asg;::ﬁfnl?;w‘
out of which this appeal has arisen is certain heritable and OvenToTN
movable property of great value, which is held by trustees, (%
who are the first respondents, in trust for the Free Church of MACALISTER
Scotland. That Church is a voluntary and unincorporated Youx.
association of Christians united on the basis of agreement in
certain religious tenets and principles of worship, discipline,
and Church government. The pursuers and present appellants ..
were in the year 1900, and claim to be still, members of the
Free Church, and their complaint, so far as it is cognisable by
a civil Court, is that their trustees, at the bidding of other
members of the Free Church, but in breach of their trust, have
applied, and threaten and intend to apply, the trust property to -
purposes which are alien to the purposes of the trust, and for
the benefit of persons who have no title to call themselves
members of the Church. In fact, the appellants say that they
alone hold in their integrity the tenets and principles of the
association for whose benefit the trust was founded.

The law on this subject is free from doubt. It has been
settled by numerous decisions of the Courts both in Scotland
and in England, and has been affirmed by judgments of this
House. The case of Craigdallie v. Atkmdn (1) came twicé-
before this House. In the second appeal Lord Eldon thus
stated the principle on which the House proceeded: *“ When
this matter was formerly before the House we acted upon this.
principle, that if we could find out what were the religious.
principles of those who originally attended the chapel we

] should hold the building appropriated to the use of persons.

who adhere to the same religious principles.” And after stating
the result of the inquiries directed by the former judgment
Lord Eldon sald: * Supposing that there is a division of
religious opinions in the persons at present wishing to enjoy
this building, the question then would be which of them.

. (1) 1Dow, 1,16; 2 Bli. 529, at pp.'539, 541.
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dhered to the opinions of those who had built the place of

worship, and which of them differed from those opinions ?

Those who still adhered to those religious principles being

oF ScoTLAYD more properly to be considered as the cestuis que frust of

(GENERAL

AssewsLy o) those who held this place of worship in trust, than those
Ovesrory  Who have departed altogether from the religious principles of
those who founded this place, if I may so express it.”

(Logp).
MACALISTER

v.
Yorxa.

Lord Davey.

In an English case (4 ttorney-General v. Pearson (1)), decided

in 1817, and therefore between the two appeals in the Craig-

dallie Case (2), Liord Eldon, referring to that case, expounded
the principle acted on by the House more at large. * But if,”

" he said, “on the other hand, it turns out (and I think that

{

|
\

this point was settled in a case which lately came before the
House of Lords by way of appeal out of Scotland) that the
institution was established for the express purpose of such
form of religious worship, or the teaching of such particular
doctrines as the founder has thought most conformable to the
principles of the Christian religion, I do not apprehend that it
is in the power of individuals having the management of that
institution at any time to alter the purpose for which it was
founded, or o say to the remaining members, ‘ We have
changed our opinions—and you, who assemble in this place
for the purpose of hearing the doctrines, and joining in the
worship prescribed by the founder, shall no longer enjoy the
benefit he intended for you, unless you conform to the altera-
tion which has taken place in our opinions.” In such a case,
therefore, I apprehend—considering it as settled by the autho-
rity of that I have already referred to—that where a congrega-
tion become dissentient among themselves, the nature of the
original institution must alone be looked to as the guide for
the decision of the Court, and that to refer to any other
criterion, as to the sense of the existing majority, would be to
make a new institution, which is altogether beyond the reach,
and inconsistent with the duties and character, of this Court.”

My Lords, I disclaim altogether any right in this or any other
Civil Court of this realm to discuss the truth or reasonableness

(1) 3 Mer. 353, at p. 400; 17 R.R.  (2) 1Dow,1,16; 2B1i.529; 21 R.R.

100, 101. 107.
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of any of the doctrines of this or any other religious association,
or to say whether any of them are or are not based on a just
interpretation of the language of Scripture, or whether the
contradictions or antinomies between different statements of
doctrine are or are not real or apparent only, or whether such
contradictions do or do not proceed only from an imperfect and
finite conception of a perfect and infinite Bein
question.

g, or any similar
The more humble, but not useless, function of the
civil Court is to determine whether the trusts imposed upon
propetty by the founders of the trust are being duly observed.
I appreciate, and if I may properly say so, I sympathise with
the effort made by men of great intelligence and sound learning
to escape from the fetters forged by an earlier generation. But
sitting on appeal from a Court of law, I am not at libert.y to
take any such matter into consideration,

The question in each case is, What were the religious tenets
and principles which formed the bond of union of the associa-
tion for whose benefit the trust was created? I do not think
that the Court has any test or touchstone by which it can
pronounce that any tenet forming part of the body of doctrine
professed by the association is not vital, essential, or funda-
mental, unless the parties have themselves declared it not to be
so. The bond of union, however, may contain within itself a
power in some recognised body to control, alter, or modify the
tenets and principles at one time professed by the association.
But the existence of such a power would have to be proved like

. any other tenet or principle of the association.

My Lords, I do not propose to travel through the numerous
documents which state the grounds of the great disruption in
1843, and the principles held and professed by the founders of
the Free Church. The result, in my opinion, is that the Free
Church took with it the doctrine, government, and discipline of
the Espa.blished Church, freed from the fetters and conditions
imposed on that Church by its connection with the State. The
Free Church adopted as its standards the Westminster Con-
fession and the other subordinate standards of the Established
Church. It also adopted the provisions of the Barrier Act, and

any other provisions aﬁ'ectmo the constitution of the Church or
A. C. 1904. 3 2X
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H.L.(Sc) the powers of its General Assembly. In fact, the founders of
1904  the Free Church claimed that “in doctrine, polity, and dis-
Faee Onugot cipline they truly represented the Church of their fathers,” and
°‘Egg§'§;::° that “it is her being free and not her being established that
ASSEMBLY oF) constitutes the real historical and hereditary 1dent1ty of the
ovexrovs Reformed National Church of Scotland.”
(Loao). There is, however, one document which should be more
“‘C"T““ particularly referred to, namely, the protest put forth as their
Yousa. ﬁrst act by the members of the General Assembly of the
Lord Davey. Fstablished Church who withdrew from that Assembly on the
historical May 18, 1843. This protest was ordered to be
recorded by the several presbyteries of the Free Church at the
" beginning of their presbytery books as the ground and warrant
of their proceedings, and it may fitly be called the Charter of
the Free Church. It is at once an apologia and an affirmance
of the distinctive position taken up by the founders of the
Church. In vindicating in vigorous terms their right and duty
to separate from the Establishment—maintaining the Confes-
sion of Faith and other standards of the Church of Scotland
as theretofore understood—they are careful to firmly assert the
right and duty of the civil magistrate to maintain and support
an establishment of religion in accordance with God’s Word.

It is a matter in dispute whether it was a tenet of the
Established Church that it is the duty of the State to establish
and endow & National Church. It has been said by learned
judges in the Court of Session (see Liord Meadowbank in Smith
v. Galbraith (1)) that it was not required that the principle of
a religious establishment in connection with and endowed by
the State should be professed as an article of faith. It was
pointed out that the article on the civil magistrate admits of
other constructions, and that a civil ruler may perform the
duty ascribed to him in that article in other ways than by
establishment and endowment. But, however this may be, I
think it is plain from their public utterances that the founders
of the Free Church considered that the Establishment principle
was part of the body of doctrine which they brought with thel?l
from the Established Church, and that they held and stated it

(1) (1843) 5 D, 665, 685,
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in the clearest terms. It is impossible, in my opinion, to get H. L. (80)
rid of the explicit statement of the doctrine in the protest of 1904
May 18, 1843, by calling it ‘ parenthetical,” or a matter of Fu;&uncn
opinion. The affirmance of the doctrine may be said to derive °‘(5§2§::’:°
strength from the form of the sentence. For it shews that the Assexsiy or)
authors of the protest regarded it as of so much importance OvERTOUN
that they go out of their way to state it, and thus define (Lo*®
more clearly their position, and avoid the imputation that by M‘C‘U‘jm“
separating from the Established Church they had become Youa.
* Voluntaries.” Again, in the Act of 1846, “ anent questions Lord Davey.
and formula,” while disclaiming intolerant or persecuting prin-
ciples, ‘‘the Church firmly maintains the same Scriptural
principles as to the duties of nations and their rulers in refer-
ence to true religion and the Church of Christ for which she
has hitherto contended.” And (not to multiply evidence of
what is not really disputed) in the address of Dr. Chalmers,
which was incorporated in a manifesto issued by direction of
the General Assembly of May, 1843, and entitled * The Affec-
tionate Representation of the Free Church of Scotland,” that
eminent person expressed himself in language which I will not
repeat, as it has been read by my noble and learned friend on
the Woolsack.

My Lords, I cannot bring myself to doubt that a doctrine
thus * firmly” asserted and maintained, and officially put

* forward, was a distinctive tenet of the Free Church of Scot-

land, and formed a link in the bond of union between the
members of that association. The Iiord Ordinary and the

- learned judges in the Inner House treated it as neither

fundamental nor essential, and they seem to have regarded
1t as a pious opinion, held, indeed, by the founders of the
Church, but destitute in the circumstances of any practical
importance. I have already said that I have no means of
testing the fundamental or essential character of the doctrine
apart from the utterances of the parties themselves. They
certainly were as far as possible from treating it as an open
question, and that attitude was maintained for many years
after the foundation of the Church. The doctrine of the
independence of the Church under the headship of Christ
3 2X2
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H L. (Sc) alone was the very foundation of their position, and was
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necessarily put forward by them as fundamental ; but that is

Fuge Greron 0O proof that they did not regard other tenets also as essential
HEE "
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(GENERAL
ASBEMBLY OF)

v.
OVERTOUN
(LorDp).
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Yurwe.

Lord Davey.

or distinctive articles of belief.

The questions, therefore, in my opinign come tP be whether
it was a term in the compact or bond of union that the
General Assembly should have power to a.l.ter' or vary the
doctrines of the Church, and what are the limits (if a.ny)'o{
such a power. I was impressed (as I believe all your Lordships
were) by the powerful argument of the Dean c'>f F.a,culty. IfI
understood the learned Dean correctly, he maintained that the

" General Assembly of the Church of Scotland had by its con-

stitution an inherent power of plenary legislation over all
matters ecclesiastical, including doctrine, subject only to t.he
conditions imposed by the Act of Assembly called t.he ]?a.rner
Act. And he carried his argument so far as to ma.ln.ta‘-ln that
the General Assembly of the Free Church, exercising the
inherent powers of the Established Church, bu.t freed from
the fetters imposed by Acts of Parliament, might derogate
from or even reject the Confession of Faith itself.

My Lords, the freedom of the Churc.h from the control of
the civil power in spiritualibus, which 1s asserted. by .the Free
Church, does not appear to me to warrant any S p.rlorl.lnfejrence
of the existence of such a plenary power of legls.la,tlon in the
General Assembly. It is, indeed, almost a truism that an
unestablished religious association is free fr.ouf State control
as regards doctrine, government, and disc1ph.ne: But that
freedom which differentiates a voluntary association fr9m an
Tstablished Church is not inconsistent with fche ?.dop.tlon by
the association of certain tenets which distinguish 11:, from
other similar bodies. The right of the Assembly t.o impose
any innovation from established doctr.ine on & dlssentlen;
minority, and the limits of such right (if any), must be foun
in the constitutional powers of that body, and must be proved
by evidence. The historical argument of the' learned. Dean
appears to me on examination to a.ffor‘d -but httlle a,ss1sta.nci
on this crucial point. Knox’s Confession of Faith was not
adopted by the General Assembly of the Church, for at tha
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time the Presbyterian form of Church government was not
established, and there was no such body. It was presented
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by the Barons and others to Parliament, and then passed into prgs Crurcs

law. The statutes of 1638 and the subsequent years were

OF SCOTLAND

(GENERAL

passed during the period which is called in Scotch ecclesiastical AssexsLy o)

history the Second Reformation, and appear to be in the
nature of protests against the action of the King’s Government,
and in some instances the King’s Commissioner is supplicated
to obtain the ratification by Parliament of the Acts of the
Assembly. The Westminster Confession was adopted by an
Act of the General Assembly in 1647, and did not it is true
receive parliamentary sanction until 1692, after the period of

v.
OVERTOUN
(Lorbp).
MACALISTER
v
Youxe.

Lord Davey,

disturbance between the Restoration and the Revolution of

1688 had passed away. It is to be observed, however, that in

the Act of 1647, approving the Westminster Confession, it is
expressly stated that the said Confession was found by the
Assembly to be “in nothing contrary to the received doctrine,
worship, discipline, and government of this Kirk.” The
Assembly, therefore, did not consider itself to be introducing
into the Church any innovation in doctrine. The Westminster
Confession was intended to be an eirenicon or basis of union
between the Churches in the two kingdoms, and the adoption
of it by the Scottish Assembly was as much a political as an
ecclesiastical act. The Chapels Act and the Veto Act,
which were the forerunners and indirectly the cause of the
great disruption, can hardly be cited as evidence of the power
of legislation which is claimed. These Acts were said by
their authors to be declaratory only of existing rights, and
although they involved the assertion of the larger principle
for which the majority in the General Assembly were then
contending, the particular subjects dealt with would seem to
come within the scope of the internal management of an
unestablished Church, They were held in the Court of
Session and in this House in the course of the litigation which
ensued to be of no effect, because their provisions (it was held)
were at variance with those of Acts of Parliament. It was
not necessary, therefore, for the learned judges to give any

~ decision as to the abstract power in the General Assembly to
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H. L.(Sc) pass them. But the dicta of the learned judges were not .

1904 - favourable to the respondents’ contention (see the opinions in
Free Cnuscy bhe first Auchterarder Case (1)).
OEGSSSE:?D Counsel referred to Chapter VII. of the Second Book of
Assmuncy or) Discipline. The sections numbered from 6 to 8 describe the

OVEE'TQUN powers of all assemblies from Kirk Session to an Ecumenical

(Lowp).  (quneil, and do not relate specially to the General Assembly.
Macauster Tt does not appear to me that any of these sections either

Youva. confer or recognise the existence of a power in.the General

Lo bavey. Assembly to impose new doctrines on the Church, for that is
what is claimed. They seem to be directed to the preservation
and maintenance of established doctrine and the reform of
abuses. Sects. 21 to 26 describe the powers of what is there
called the National Assembly, corresponding to what is now
designated the General Assembly. There are large powers for
the protection of the spiritual jurisdiction, the patrimony of
the Kirk, and generally concerning * all weighty affairs that
concern the well-being and good order of the whole Kirks of
the realm.” But nothing is said as to doctrine. Counsel did
not, in fact, bring to your Lordships’ attention any work of
recognised authority in the Presbyterian Churches in which it
is clearly laid down that the General Assembly possesses this
plenary power of legislation over doctrine. And I cannot say
that it has been proved to my satisfaction that either by
inherent right, or by usage, or by contract, the General
Assembly of the Free Church has any such power.

But, my Liords, I think that the learned judges of the Court
of Session relied principally on the provisions of the Barrier
Act, 1697. The first observation is that that Act is a pro-
cedure Act, and not an enabling Act. It does not purport to
confer any new powers whatever, but it regulates the exercise
of such powers as the General Assembly may possess. It is
said, however, that the provisions of the Barrier Act contem-
plate and imply the existence of a power in the General
Assembly to make some innovations or alterations in (amongst
other things) doctrine. I think this would be true if, after
the word “existence,” you added the words ‘or the possible

(1) 2 Robert. 25 et seq. (Special report by Charles Robertson, Edinburgh.)
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exercise by the Assembly.” The Act may have been passed H.L.(Sc)
for the purpose of preventing a majority from making or 1904
agsenting to sudden innovations and alterations which it Was yyps Caoron
expected or feared might be attempted from within or from ©F ScorLaxp
without, without very carefully weighing what the strict con- Aggﬁxﬁ?gﬂ
stitutional powers of the Assembly were. But, my Lords, let overroux
it be assumed that the language of the Act does imply the (LOFD)-

existence of some power. Certainly it is not necessarily an 3 acatisTer
unlimited or general power, and the question then is, what Youxs.
is the extent or wha@ are the limits of the power? It has Lo Davey.
been said that it is a power to legislate in any manner not
inconsistent with the continued existence of the Church. But
applying that to the case now before us, what, it may be asked, "\ """
is the Church but an organized association of Christians holding
certain doctrines and principles in common? I was at one

time disposed to think that a sound limitation might be found

if the power were confined to the interpretation of formularies.

But further reflection has satisfied me that if your Liordships

were 80 to hold, you would only be making a more or less
plausible but wholly unverified assumption. I also think that

not only an accepted interpretation of Scripture, but an accepted
interpretation of or inference from a subordinate standard may

just as well be an article of faith as any other opinion, and

there is no tenable distinction for this purpose between one
religious principle or opinion and another. I do not think,

for example, that you advance the argument by calling the
Establishment principle a question of polity only. I have come -

to the conclusion that it would be contrary to all principle to
infer from the provisions of the Barrier Act, unsupported by
any evidence of usage or other evidence, a power in the General
Assembly, or the majority, to vary the trusts upon which this
property is held to the prejudice of a dissentient minority, I
think the Dean of Faculty was logically right in contending
for an unrestricted power of legislation. DBut if the property
was intended to be held in trust for a body of Christians holding \

!

such doctrines as the majority acting through the General :-
Assembly might from time to time approve, such an intention
should be made clear beyond the possibility of question.
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H. L. (3¢) Now, what is it that the General Assembly has done? I
1904 shall content myself by referring to three documents. In 1867
Fus Omcuow there was a movement in the Free Church for union with the

On the following day the Act of Union was passed, and H.L.(Sc)
- certain declarations were adopted by the United Assembly 190+
defining the basis of union, the third of which is a8 pues Guencs

oF ScotLAND [Jnited Presbyterian Church. In a report of a committee of follows :— °§(§§3§’;ﬁ"
As(s(:;:iy:r‘) the Free Church of that year on union with other Churches

‘“As this union takes place on the footing of maintaining AssexsLy or)

the liberty of judgment and action heretofore recognised in Overrors

either of the Churches uniting, so in particular is it hereby (Lok).
declared that members of both Churches and also of all MAc,\vusng
Churches which in time past have united with either of them, Youxe.

shall have full right as they see cause to assert and maintain Lord Davey.

Ovesrous  there is contained a statement of the United Presbyterian
(LoxD).  hyrch committee under the heading of ** Distinctive Articles™ :
MacauisTER ¢ That it is not competent to the civil magistrate to give legis-
Youxe. lative sanction to any creed in the way of setting up a civil
Lot bavey. Establishment of religion, nor is it within his province to

AP

|

~  provide for the expense of the administrations of religion out
of the national resources; that Jesus Christ, as sole King and
‘Head of His Church, has enjoined upon His people to provide
for maintaining and extending it by free-will offerings; that
this being the ordinance of Christ it excludes State aid for
these purposes, and that adherence to it is the true safeguard
of the Church's independence. Moreover, though uniformity of
opinion with respect to civil Establishments of religion is not a
term of communion in the United Presbyterian Church, yet
the views on this subject held, and universally acted on, are
opposed to these institutions.” I will only ask your Liordships
to contrast this language with the views on this subject expressed
by Dr. Chalmers, and put forward by the founders of the Free
Church in their manifesto entitled * The Affectionate Repre-
sentation of the Free Church of Scotland, 1843,” to which I
have already referred. In fact the voluntary principle—i.e.,
the unlawfulness of accepting aid in any form from the State—
was put forward as one of the most distinctive principles of t.he
United Presbyterian Church in a tract published by authority
on the jubilee of that Church in the year 1897.

By an Act of the General Assembly of the Free Church
dated October 30, 1900, after a recital that a union of the Free
Church of Scotland and the United Presbyterian Church of
Scotland was in contemplation, and was about to be consum-
mated, it was enacted and ordered (amongst other things) that
all property held by trustees for behoof of the Free Church of
Scotland should belong to and be held for behoof of the United
Free Church of Scotland.,

the views of truth and duty which they had liberty to maintain
in the said Churches."

In other words, the Establishment principle and the doctrine

as to the duty of the civil magistrate towards the Church
which was maintained and firmly held by the founders of the
Free Church are henceforth to be open questions for members,
ministers, and office-bearers, and the property which was placed
in trust for the Free Church is henceforth to be held in trust
for the maintenance of a Church, in the pulpits of which
distinctive tenets of the Free Church may or may not be
taught, and, indeed, doctrines at variance with them, and
directly contradictory of the Establishment principle, may
lawfully be maintained. The appellants also say that in the
constitution of the United Free Church another distinctive
principle of the Free Church as declared by the founders of
that Church has been abrogated, namely, the unqualified
acceptance of the Westminster Confession. They point to the
change in the language of the question relating to the Con-
fession which candidates are required to answer in the United
Free Church. They say that this change, accompanied and
explained by the declaration contained in the preamble of the -
Act prescribing these questions, has the effect of substituting
for a belief in the whole doctrine of the Confession of Faith
belief in such portions thereof only as the General Assembly
may from time to time determine to be of the substance of the
Reformed Faith, or (in other words) such portions as the
Assembly may from time to time approve. This is not a mere
question of interpretation of formularies, and I am disposed to
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H.L.(Sc) think that on this point also the argument of the appellants is
190¢  well founded. The learned Dean of Faculty rightly said that
Faze Onosca the substantial question was, whether the United Free Church
°‘€§gg’;§:§” has preserved its identity with and is the legitimate successor
Asseusey of) of the Free Church. My Lords, I find myself quite unable to
Ovewrous  answer that question in the affirmative.
(Lorp). The other case relates to the trusts of buildings held for
MacawsTe particular Free Church congregations on trust deeds which are
Youxe. in the form of the model trust deed approved by the General”
Lo Davey. Assembly of the Free Church. The terms of this trust deed
- were much relied on by the counsel for the respondents, not
only with reference to these congregational trusts, but also on

the general question. The trust is that the building shall be "

enjoyed as a place of religious worship by a congregation of
the said body of Christians called the Free Church of Scotland,
or of any united body of Christians composed of them, and of
such body or bodies of Christians as the Free Church may at
any time hereafter associate with themselves under the afore-
said name of the Free Church of Scotland, or under whatever
name or designation they may assume. The operative part of
the deed is preceded by a long historical narrative, which is
interesting and appears to me rightly to define the position and
constitution of the Free Church, but it does not appear to me
to carry the case further than the facts themselves do. Nor
do the terms of the trust seem to affect the general question
beyond shewing that it was in the contemplation of the parties

that the Free Church might unite with some bodies of

Christians. With regard to the congregational property, I
feel more difficulty. I think the soundest view, however, is to

hold that there is a general overriding trust for the purposes of ‘

_the Free Church, and it was not intended that the majority
| controlling the Free Church might by subverting the basis of
'that Church divert the trusts of the congregational property.
I think, therefore, that the union here contemplated must be
taken to be one with other Churches which might properly be
made without detriment to the distinctive tenets of the Free
Church. More than one union of that character has, in fact,
been made without objection. :
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For the reasons I have given, I am of opinion that the two H.L.(Sc)
appeals should be allowed. 1904

: . Free CHURCH
Lorp JamMes. My Loxds, in the cases before your Liordships F ScoTuaxp

for decision, the secular Courts have been appealed to for the AS(SO:?:‘511‘::'?‘;"Agli‘)
purpose of determining differences that have arisen between Oveatoun
two sections of the Church, until lately.known as the Free (Losp).
Church of Scotland.  Macstteras
The jurisdiction of the Courts, and therefore of your Lord- Youe.
ships, to determine such differences proceeds from the fact
that property held by trustees upon certain trusts has lately
been dealt with, or sought to be dealt with, for the purpose of
carrying out a union between the Free Church of Scotland and’
another body, known as the United Presbyterian Church; and
the pursuers in the Court below—the appellants before your
Lordships—allege that the application of the properties in
question to the purposes of the Churches thus united constitutes
& breach of the trusts under which the properties are held. '
It is obvious that the first step towards the elucidation of the
question before your Liordships’ House is to determine the
nature of the trusts controlling the properties in question. In
order to do so, a brief reference to facts, some of which have
become historical, is necessary.
Prior to 1843 the Presbyterian Church of Scotland was in
existence as the Established Church. But grave questions
deeply affecting the minds and opinions of some of its members
had come into existence. The protest of the General Assembly
of the Free Church, dated May 18, 1843, complains : * That
the Courts of the Church, by law established, and the members
thereof, are liable to be coerced by the Civil Courts in the
exercise of their spiritual functions and in particular in the
admission to the office of the holy ministry and the constitution
of the pastoral relation, and that they are subject to be com-
pelled to intrude ministers on reclaiming congregations in
opposition to the fundamental principles of the Church and
their views of the Word of God—and to the liberties of Christ’s
people.” ‘
On this ground, and apparently on this ground only, a large
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H.L.(5c) number of the members of the Established Church seceded
1904 from it and formed themselves into a new body, under the
Frze Omonce Dame of the Free Church. As far as I know, the seceding

oF 8CoTLAND })45dy adhered to all the tenets and views of the Establishment
(GENERAL 4

AssemeLY oF) excepting upon the above question of secular interference with .

Overtory  the gpiritual affairs of the Church.
([ﬂ)) Upon the Free Ghurch thus constituted as a whole, and
Micauistel ypon certain congregations of it, considerable property has
Youvse.  been conferred by different settlors and donors.
Lord Jamues. The case set up by the pursuers is, that these properties are
held under certain trusts; that those who conferred the pro-
perties upon the Free Church intended that they should be
pplied for the purposes of that Church as it existed at the
time when the transfers of property were made. It is also
alleged that the Free Church, having united with another
body known as the United Presbyterian Church, has so varied
\> its conditions as to cease to retain its original identity. In
the Courts below reliance in support of this contention was
almost entirely placed upon the argument that a fundamental
difference existed between the two Churches in this—that the
Free Church acknowledged and asserted the principle of an
Established Church, whilst the United Presbyterian Church
condemned that principle and was, to the fullest extent, a
voluntary Church, accepting Voluntaryism as a necessary and
fondamental article of its faith.

Such being the case presented in the Courts below and at
the bar of your Lordships’ House by the pursuers, it is neces-
sary first to determine to what extent the Free Church was
based upon the principles of Establishment. But before enter-
ing upon such inquiry it is, I think, worthy of remark that
the Church is not a positive, defined entity, as would be the
case if it were a corporation created by law. It is a body of
men united only by the possession of common opinions, and if
this community of opinion ceases to exist, the foundations of
the Church give way. But difference of opinion to produce
this result must be in respect of fundamental principles, and
not of minor matters of administration or of faith.

The basis of the Established Presbyterian Church was

A.C, AND PRIVY COUNCIL. ' 657

the Westminster Confession of Faith. At the time of the H. L. (So)
disruption, in 1843, full adhesion to the principles of this 1904
important document was declared by the seceders. Article IT1. yue Crvncn
of Chapter XIII. of the Westminster Confession is as follows : ”‘((Isgg::g”
“ The civil magistrate may not assume to himself the adminis- AssexsLy or)
tration of the Word and Sacraments or of the power of the Overrou
Keys of the Kingdom of Heaven; yet he hath authority and it (Loup).
is his duty to take order that unity and peace be preserved in Macauwsree
the Church, that the truth of God be kept pure and entire, that ~ Youxa.
all blasphemies and heresies be suppressed, all corruptions and 1o James.
abuses in worship and discipline prevented or reformed, and all
the ordinances of God duly settled, administered and observed. i
For the better effecting whereof he hath power to call Synods,”
to be present at them, and to provide that whatsoever is
transacted in them be according to the mind of God.” ~

It seems to me that this article clearly enunciates the
principle of an establishment, and that this principle, as dis-
tinguished from its application, has never been repudiated by
those who formed the Free Church.

But the opinion of any one on that point at the present day
is of but little importance compared with the views expressed by
those who formed that Church., Clear and distinct expression
of those views can be found. ‘

In the first place, in the claim, declaration, and protest
issued by the General Assembly of the Church of Scotland
on May 30, 1842, it is stated (1) : * Whereas it is an essextial
doctrine of this Church and a fundamental principle in its
constitution as set forth in the Confession of Iaith thereof in
accordance with the Word and Law of the Most Holy God,
that there is no other Head of the Church but the Lord Jesus
Christ (Chapter XXV, s. 6), and that while God, the supreme
Lord and King of all the world, has ordained civil magistrates
to be under Him over the people for His own glory and the
public good, and to this end hath armed them with the power
of the sword (Chapter XXIIL,, s. 1), and while it is the duty
of people to pray for magistrates, to honour their persons,
to pay them tribute and other dues, to obey their lawful

(1) See Apps. G, p. 737.
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H.L.(Sc) commands, and to be subject to their authority for conscience’
1904 sake, from which ecclesiastical persons are not exempted
Fres Onunos (Chapter XXIIL, s. 4), and while the magistrate hath
O‘Eégg';;ﬁ” authority, and it is his duty in the exercise of that power,
ASSEMBLY of) which alone is committed to him, namely, ‘ the power of the
ovesrors  sword’ or civil rule, as distinct from the ‘ power of the Keys’

@ome) or spiritual authority expressly denied to him, to take order
M“‘:“““ for the preservation of purity, peace, and unity in the Church,

Yovxe.  yet, ‘ The Liord Jesus as King and Head of His Church hath

rd Jax therein appointed a government in the hand of Church officers
distinct from the civil magistrate (Chapter XXX., s. 1), which
government is ministerial, not lordly, and' to be exercised in
consonance with the laws of Chrlst and Wlth the liberties of
His people.’” =~

And again in the same document there appears as follows:
“ And whereas this Church highly valuing as she has ever
done her connection on the terms contained in the statutes
hereinbefore recited with the State, and her possession of the
temporal benefits thereby secured to her for the advantage of
the people, must nevertheless, even at the risk and hazard of
the loss of that connection and of these public benefits—deeply
as she would deplore and deprecate such a result for herself and
the nation—persevere in maintaining her liberties as & Church
of Christ.”

Coming to the protest of May, 1843, we read: * And finally
while firmly asserting the right and duty of the civil magis-
trate to maintain and support an establishment of religion in
accordance with God’s Word, and reserving to ourselves and
successors to strive by all lawful means as opportunity shall,
in God’s good providence, be offered to secure the performance
of this duty according to the Scriptures.” Yet the document
proceeds to announce separation.

Again, in the pastoral address 1ssued by the General
Assembly of the Free Church on the same day, May 30, 1843,
it is stated: “ Long was it the peculiar distinction and high
glory of the Established Church of Scotland to maintain the
sole Headship of the Liord Jesus Christ, His exclusive Head-
ship in the Church which is His Kingdom and House. It was

Lord James.

P
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ever held by her indeed that the Church and the State being H. L. (S0)
equally ordinances of God, and having certain objects con- 1964
nected with His glory and the social welfare, might and ought FRE;‘&;URCH
to unite in a joint acknowledgment of Christ and on the Oft:g“";;::"
employment of the means and reasons belonging to them AHSEMBLY oF)
respectively for the advancement of His cause. But while Ovearous
the Church in this manner might lend her services to the °"°
State, and the State give its support to the Church, it was M‘C‘v’“sm
ever held as a fundamental principle that each still remained, Youxa.
and ought under all circumstances to remain, supreme in its Lord James.
own sphere, and independent of the other. On the one hand, .
the Church having received her powers of internal spiritual
government directly from her Divine Head, it was held that . .-
she must herself at all times exercise the whole of it, under a
sacred and inviolable responsibility to Him alone, so as to
have no power to fetter herself, by a connection with the State

or otherwise, in the exercise of her spiritual functions. And
in like manner, in regard to the State, the same was held to
be true, on the same grounds, and to the very same extent in
reference to its secular sovereignty. It was maintained that
as the spiritual liberties of the Church, bequeathed to her by
her Divine Head, were entirely beyond the control of the
State, so, upon the other hand, the State held directly and
exclusively from God, and was entitled and bound to exercise,
under its responsibility to Him alone, its entire secular
sovereignty, including therein whatever it was competent for,

or binding upon, the State to do about sacred things, or in
relation to the Church, as, for example, endowing and estab-
lishing the Church, and fixing the terms and conditions of
that Establishment.”

But perhaps the most explicit declaration on the subject of
the principle of Establishment is to be found in the following
words of Dr. Chalmers, rendered authoritative by their circula-
tion by the orders of the General Assembly of May, 1843:

*“ The Voluntaries mistake us if they conceive us to be Volun-
taries.” (These are the words which were read by my noble
and learned friend on the Woolsack.) “ We hold by the duty .

of government to give of their resources and their means for
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H.L.(8c) the maintenance of a Gospel ministry in the land ; and we pray
1904 that their eyes may be opened, so as that they may yet learn
F,m;wcm-kc,, how to acquit themseives as the protectors of the Church, and
O’Egg?‘:f‘l::‘” not as its corrupters or its tyrants. We pray that the sin of
ASSEM:’.LY or) Uzziah, into which they have fallen, may be forgiven them ;
overrors  and that those days of light and blessedness may speedily
(LOWD)- arrive, when kings shall be the nursing fathers, and queens the
Macanster pyurging mothers of our Zion. In a word, wehold that every
Youve.  part and every function of a commonwealth should be leavened
Lord James. with Christianity ; and that every functionary, from the highest

o - to the lowest, should, in their respective spheres, do all that

lies in them to countenance and uphold it. That is to say,

though we quit the Establishment, we go out on the Establish-
ment principle—we quit a vitiated Establishment, but would
rejoice in returning to a pure one. To express it otherwise, we
are the advocates for a national recognition and a national
support of religion, and we are not Voluntaries.”

To these declarations of Dr. Chalmers I feel great importance
should be attached. Apart from the fact that they were issued
under the authority of the General Assembly, Dr. Chalmers
was specially appealing for material support for the Free
Church as a seceding body; and I know nothing more likely
to influence the generosity of donors than the eloquent appeal
of such a man as Dr. Chalmers. From him those who gave
would seek both guidance and information as to the body upon
which their gifts would be conferred.

Then in December, 1843, the Assembly of the Free Church,
replying to the address from the Congregational Churches of
North Wales, said : ** But you misapprehend the nature of the
movement we have made in supposing that we have in the
least degree altered our views respecting the lawfulness and
desirableness of a right connection between Church and State.”

That the Establishment principle was adhered to by the
Free Church seems to have been accepted in the Court below.
Lord Trayner in his judgment says: ““ It is not open to doubt
that the Free Church from its constitution in 1843 down,
at least, to its union with the United Presbyterian Church
professed the Establishment principle.”
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Even the separation from the Established Church was appa- H. L.(3¢)
rently intended to be of a temporary character only, because 1904
we find in the claim and protest of May 30, 1842, the following pres (worox
statement:  But that it shall be free to the members of thig ©F ScoTLaND
Church or their successors at any time hereafter when there Ag;;!‘ﬁs}i[:fuéf')
shall be a chance of obtaining justice to claim the restitution Overroux
of all such civil righs and privileges and temporal benefits and (4"
endowments as for the present they may be compelled to yield MAcatisren
up in order to procure to their office-bearers the best exercise of Youxo.
their spiritual government and discipline and to their people Loxd James.
the liberties of which respectively it has been attempted so
contrary to law and justice to deprive them.” ‘

Such being the declarations of the seceders at the time of
the disruption, I can find no departure from such views at any
time before the union with the United Presbyterian Church.

On the contrary, between the years 1842 and 1900 repeatea
declarations of adbesion to the principle of Establishment were
made on behalf of the Free Church. ‘

I have thus dealt at length with the position accepted by
the Free Church in relation to Establishment, and the result
seems to be that the seceders of 1843, having belonged to the
Established Church, seceded from it, not because it was an
Established Church, but because the priuciple of the Establish-
ment within it had become vitiated. To the principles of
Establishment the seceders still fully adhered ; and to the
Established Church itself they would gladly have returned as
soon as there was any discontinuance of the interference with
spiritnal government which they regarded as vitiating the true
principles of Establishment.’

It still has to be considered whether the principle was
essential and fundamental or a mere matter of policy. Itis
difficult to define any positive standard between an essential
and a non-essential principle. But surely there is a great
gulf between the principle of Establishment and that of
Voluntaryism. It seems to me, having read the declarations
of the General Assembly and the distinct utterances of Dr.
Chalmers, that scant justice would be done to the eloquent

leaders of the secession movement of 1843 if we construed them
A. C. 1904, 3 2Y
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H.L.(S0) as treating the Establishment principle as being non-essential

1904 or unimportant. ' '
. on Still more important is it to consider what was the view of
Free CHvrcH o ; by those donors
oF SCOTLAND the jmportance of the principle entertained by tho
Ag&ﬁﬁi‘?zb‘) who, may be, listened to the appeal of Dr. Chalmers. Would
Ovemrous they have regarded it as non-essential ? Would.they have
(Lowp). . dowed a Church pledged to Voluntaryism? I think not..
MacausTER Tt is a much easier task to gather the views of the United
Youse. Presbyterian Church on the subject of Establlshn'nent. That
1oid James. Church came into existence in the year 1847 by virtue of the
union of two Churches which had previously seceded from the

Established Church. It is not denied that from first to last

nection with the State, and as a voluntary Church accepting
as a fundamental principle that of Voluntaryism. A most
emphatic declaration in favour of that principle. was made as
late as the year 1897 in a tract, No. XXV., issued by the
Vnited Presbyterian Church. Again I quote Ifor.d Trayner’s
authority in the Court below. He says that it is not open
to doubt “that the United Presbyterian Church throughc?ut
the whole period of its existence has repudiated .the' prin-
ciple of Establishment and professed instead the principle of
Voluntaryism.”

‘Entertaining these different views, the Free Church and tl?e
United Presbyterians have taken steps, seemingly c.on'ect in
form, to become united under the name of the Umt'ed Free
Church. And this union is sought by the .ma.jorlty who
support it to be imposed on the minority who object to become
members of the new United Church, and to take effc.ect upon
property held by the Free Church so as to transfer it to the
new body, the United Church. ' .

Apparently it was sought to make the umon’sub]ect .to a
reservation, so as to leave an independent and different judg-
ment to members of the two Churches. Clause 3 of th.e
declaration. of the United Assembly is as follows: “'As this
union takes place on the footing of maintaini?g tbe liberty of
judgment and action heretofore recognised in either of the
Churches uniting, so in particular it is hereby declared that

the United Presbyterian Church has existed without con= "

Gorn
’.;ﬁ»‘“, e
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members of both Churches, and also of all Churches which in H. L. (Sa.)
time past have united with either of them, shall have full 1904
right, as they see cause, to assert and maintain the views of pgg

e Cuvrea
truth and duty which they had liberty to maintain in the said °f Scortaso

(G ENERAL
Churches.” ASSEMBLY OF)
But this freedom to differ, whilst admitting the differences, Overrou
does not lessen or remove them. The United Free Church, ag =™
a whole, holds within it neither the principle of Establishment ‘““C“;"ISTE“
nor of Voluntaryism ; such questions were to be open questions,  Youxe.
But the man who as a member of the Free Church had lLord James.

accepted the views of a Church which claimed Establishment

as one of its fundamental principles may well object when he = e v

‘is told that he shall no longer belong to a Church holding that
principle, but that he must, under compulsion, join a Church
wherein members of it may think as they will on this broad
subject, and must, whether he wishes it or not, be in com-
munion with the supporters of the voluntary system to the
same extent as if they had been adherents to the principle of
Establishment in accordance with the tenets of the ‘Free
Church.

My Lords, we must recollect that we are dealing with
property applied to the use of men in return for services
rendered as ministers of the Free Church—to the use of men
who have adhered to the tenets of that Church—who have
changed nothing, who have varied nothing. From an answer
I received from counsel at the bar I learnt that the refusal of
these ministers to become members of this mixed body was
treated as a matter of discipline; and so the sentence for
thus adhering to an old unaltered faith apparently amounts to
deprivation.

That this is so seems to proceed from the effect of the Act
of October 30, 1900, whereby it was resolved that the whole
property of the Free Church should be transferred to and belong
to the United Free Church. The assertion that the dissenting
minority by so dissenting ceased to be members of the Free
Church, and lost and forfeited all their rights and privileges
as members thereof, is to be found at statement 15 of the
defenders’ case. The sentence thus imposed upon the ministers

: 3 2Y 2
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H.L.(So) who adhered to their old opinions is somewhat draconic:
1904 “ They separated and cut themselves off from the said Church,”
FBE:&;U“C,, says the statement of the defenders, ““ and by so doing lost and
°‘(’(f§3g:’;” forfeited all their rights and privileges as members thereof.
AssennLy o) They do not constitute or represent the Free Church of
Ovesrous Scotland, and they have no right or title to any property
(dox). which belonged to the said Free Church of Scotland. They
M‘°Av“‘“m are not members of the United Free Church of Scotland, and
Yousa. they have no right or title to any property belongiug to it.”
Lord Jamea. My Lords, there are one or two subjects that must be
T referred to. Lord Trayner in his judgment says: ‘ But esto
that the Establishment principle had been explicitly declared
in 1843 to be an essential principle of the Free Church, I think
the Church had the power to abandon that principle, and to
that extent alter that principle.” From this view I differ,
because, regarding ‘‘ essential ’ as meaning fundamental, I do
not think that a Church can change such fundamental prin-
ciple and yet at the same time preserve its identity. As I
understood, it was admitted at the bar this power of change is
restricted so as to keep the Church within the limits of identity.
The retention of the name does not preserve identity, and yet
the change of principles might be so great as to leave nothing
but the name of the Church. I think, too, it was admitted by
way of example that if change had introduced the doctrines of
the Church of Rome the identity of the Free Church would
be lost; and surely this view brings us back to the question
whether there has been any change of a fundamental or vital
principle of the Church, and to this an answer has been given.
An important document, the model trust deed of November,
1844, has also to be dealt with. The respondents naturally rely
upon it as shewing that at the very time of the secession it
was contemplated that the Free Church might unite with
other Churcbes. I agree that this is so, for the deed sets out
a trust in favour of the congregations ‘‘of the said body of
Christians called the Free Church of Scotland, or of any united
body of Christians composed of them, and of such other body
or bodies of Christians as the said Free Church may at any
time hereafter associate with themselves.”

M
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Even if the model trust deed contained no such reference H.L.(Se)
to union with other Churches I should regard the power as 1904
famstmg, for I agree with Lord Young when he says in his FRE;&;“OH
judgment that “ any two or more Churches may lawfully unite ‘”ZEC"“”D

TENERAL
80 as to form one Church, and that nothing more is necessary AsssusLy or)

to the union than their own consent, which they are respectively Overroo .
free to give or withhold.” (Lorp).

Doubtless that is so in respect of the mere legality of the Macaisrss

act of uniting, but different considerations are raised in these Yooxe.
hsuits. We have to deal with the, rights of property, with the Lo James.
|l execution of trusts, and we have to see that the objects the

l.i‘donors had in view are carried out. Such being the case, I do

 not think that the model trust deed gives greater power of
union than the Free Church possessed without it. The Church
may unite, and so says the model trust deed, but if property :
is sought to be transferred to the new body the identity of that
new body—that is the Free Church—after the union must be !
maintained ; and nothing in the deed gives a power to unite
50 as to bring into existence a Church incapable of identity
with the Free Church. And if this be so, we are recalled to
the consideration of the main question argued in this case.

My Liords, great stress was laid at the bar upon the effect of
an Act passed in the year 1697 called the Barrier Act. 1) It
was argued that this Act conferred legislative powers upon the
General Assembly in respect of matters of doctrine or worship,
discipline or government within the Church. I cannot agree
in this view. The Act is entitled “ An Act anent the method
of passing Acts of Assembly of general concern to the Church,
and for preventing of innovations.” It is a procedure Act
regulating the exercise of the existing powers of the Assembly,
but conferring no new jurisdiction and increasing no powers.
Doubtless the Assembly had before the passing of the Acts
certain powers in respect of the matters referred to, and it
was thought desirable to enact that such powers should only
be exercised after full notice given. That is all the Barrier
Act did. Certainly nothing within it gives any power to alter
the 1dentity of the Church.

(1) See Appx. G, p. 736.
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H L.(Se) My Lords, I have not thought it necessary to enter upon
1904  any detailed statement of the law affecting the application of
ME:&,U“CH property left in trust for a voluntary body such as the Free
0‘232}0{;';11" Church was. It seems enough to say that sufficient guidance
AsseusLY oF) on that subject is to be found in the case of Craigdallie v.
Oveurors  Adkman (1), the decision in which case supplies principles
(Losn) applicable to the present.
MaoaLsTER T probably have already conveyed to your Lordships the
Youns. result I have arrived at. After very earnest consideration of
Lord James. the facts before this House, .and of the very able arguments

... presented at the bar, I have come to the conclusion that the
" appellants are entitled to the judgment of your Liordships.

That conclusion is founded upon the grounds I have above
referred to. I am thus relieved from dealing with the
second ground upon which the union of the Churches is
attacked, and I am glad that there is no necessity for me to
deal with that interesting but difficult problem presented

- by the alleged difference of doctrine existing in the two
Churches.

I am aware that your Lordships’ duty is only to give judg-
ment upon the strict issues raised before you, and that that
judgment must lie where it falls; but, even at the risk of
exceeding my duty, I venture to express the sincere hope that
some way will be found to avoid the capture by either litigants
of any spoils of war; and that hope is confident, because I
believe that the primary, indeed the only, object of those who
have united and those who have dissented has been to promote
the interests of the Church, and that equally now will it be
their care that the Church as a whole and the individual
members of it shall in no degree suffer from the events with
which your Liordships have had to deal.

Lorp RoserTsoN. My Lords, in the elaborate arguments
submitted to the House many questions have been discussed
which involve difficult theological and historical inquiries. I
have, as in duty bound, carefully considered those various
aspects of the controversy, and I have come to the conclusion

(1) 1 Dow, 1, 16.
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that the case admits of decision, and ought to be decided, upon H. L. (Sc))
grounds much more palpable and certain. 1904
The question is, to whom does certain property now belong yres Cuorca
"whlch was given to the denomination of Christians which °‘(’(§§§gﬁ'”
+ called itself the Free Church of Scotland? That body was As=EMBLv OF)
founded in 1843; it consisted of ministers and laity, who Ovsm'ov\
seceded from the Established Church of Scotland on certain  (L:°80

questions of Church polity, but who professed to carry with MACA;IS““
them all the doctrine and system of the Established Church, Youxe.
only freeing themselves, by secession, from what they regarded ror Robertson.
as intolerable encroachments by the Law Courts upon the
Church'’s spiritual functions. Rightly or wrongly, the theory -
of the Free Church was that they, and not the Established
Church, were the Church of Scotland.

The Church thus set up was endowed, by the liberality of
its members, with the property now in dispute. Two com-
petitors now claim it. Of the respondents, the first remark to
be made goes to the very root of their claim. They are not,
either in name or composition, the Free Chuich of Scotland.
They are not even the majority of the Free Church, but the
assignees of the majority of the Free Church; they are a body
formed in 1900 by the fusion of the majority of the Free
Church with another body of Presbyterian Dissenters, the
United Presbyterian Church. The property of the Free
Church is claimed by this composite body, which, to the
extent of a third or some large proportion (for the particulars
are not before us and are unimportant), is composed of United
Presbyterians. Of this new body it may be affirmed nearly
as truly that it is United Presbyterian as that it is Free
Church, and its name, the “ United Free Church,” suggests
the fact.

Now I do not attach conclusive importance to the name ;
but it is important and still more significant. In any view,!
the change of name and the fact of fusion put it on the
respondents to prove their identity with the original bene-'
ficiaries. They have to do this, too, not in a question with the \
heirs-at-law of the founders, but in competition with an
existing body of ministers and members of the original Free

~
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H. L. (Se) Church, who have simply stayed where they were, and about
1904  whose pedigree there is no dubiety.
Faus Cnorca FOT reasons to be afterwards stated, it is not too lightly to
°?§§g§;:§:” be assumed that such unions are within the competency of any
AssemBLY oF) majority, however large, even if there existed no essential
OvE:-i-ouu differences between the uniting bodies. The present, however,
(LorD). ¢ not a case in which (as in some instances, which will pre-

MacALISTER gently be examined in detail) the Free Church has absorbed
Youss.  smaller Presbyterian bodies holding all her own pristine prin-
Lord Robertson. Ciples, and has done so without any change of her name or
formularies. The United Presbyterian Church treated with
.. and joined the Free Church not only formally, but in fact, on
" at ledst equal terms. The two bodies which met to con-
summate the union enacted and declared that the Free Church
and the United Presbyterian Church ‘* do and shall henceforth
constitute one united Church, that the name of the United
Church shall be the United Free Church of Scotland, and that
its supreme Court shall be designated the General Assembly of
the United Free Church of Scotland.” From these proceedings
it resulted that, so far as the respondents were concerned, the
Free Church judicatories ceased to exist, their place being
taken by Kirk Sessions, Presbyteries, Synods, and General
Assemblies of the new Church, composed in part of gentlemen
who formerly were United Presbyterians, and in part of
gentlemen who formerly were Free Churchmen.
On October 30, 1900, the General Assembly of the Free
Church made over the whole property of the Free Church to

the United Free Church. On the following day, October 31,

1900, the General Assembly of the new Church proceeded to
set up a new formulary for the admission of their preachers,
which had been preconcerted and made matter of treaty.
‘Whereas a probationer of the Free Church used to be required
to affirm his belief that ‘ The whole doctrine of ¢ the Confes-
sion of Faith’ is the truths of God,” the United Free Church
probationer requires to affirm his belief in * the doctrine of
this Church ' (i.e., the United Free Church) *set forth in the
Confession of Faith.” (The elasticity of ‘‘ the doctrine of the
United Free Church,” which is thus made the object of belief,
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is ascertained by the fact that the various matters of agreement H. L. (Sc.)
between the Churches with a view to union were declared by 1904
the United Assembly to be ¢ accepted and enacted without F“E:&'UWB
prejudice to the inherent liberty of the United Church as a 02’(:;?;‘;;‘:”
Church of Christ to determine and regulate its own constitution AssexsLy oF)
and laws as duty may require in dependence on the grace of Ovemrovy
God and under the guidance of his Holy Word.”) The United (L%

Free Church probationer has also to affirm the general prin- MacaLiersa
ciples of the (United Presbyterian) “ Basis of Union, 1847,” as  Youxe.
well as those of the (Free Church) “ Claim of Right of 1842" Lord Robertsen.
to be principles sanctioned by the Word of God and the subor-
dinate standards of the Church. I do not at present comment
on the importance of such changes, but note them as shewing
that the constitution of the new Church is a new constitution
enacted by the new and composite body, and adapted to the
exigencies of the United Presbyterians. ‘

Another matter of salient importance demands attention.
One of the recitals in the Act of General Assembly of the Free . -
Church by which they authorized the union is that, * the com-
mittees of the two Churches having met and communicated to
one another the existing doctrinal standards, rules, and methods
of the two Churches, it appeared that in regard to doctrine,
government, discipline, and worship therein set forth a remark-
able and happy agreement obtained between them, and also in
particular in the views of the two Churches in respect to the
spirituality and freedom of the Church of Christ—her subjection
to Him as her only Head and to His Word as her supreme -
standard, and that an incorporating union might harmoniously
be accomplished.” There is no profession of identity, but of
an “‘agreement ” having been ‘‘ obtained,” which is described
as ‘“‘remarkable.” Now the steps and stages of these long
negotiations are before the House, and from these it appears
that on this question of Establishment there were in 1863
and in 1867 sharp differences. The tenets of the two bodies
are printed in parallel columns in the printed papers, and I am
going shortly to refer to them.

Nothing before the House shews or suggests that the United
Presbyterians departed by an iota from their own doctrine. On
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H.L.(Sc) the other hand, there is no avowal by the Free Church that she

1904 departed from the position formulated in the parallel columns,
FBE;&;U“CH What was done was simply to drop the subject and unite.
O‘E(fsg:zﬁ”’ While such is the name and such the composition of the
AssempLy or) respondents’ body, the position of the other competitor, the

OveRTOUN appellants, is very much simpler. They are those ministers and

(Lo&D).  1aity of the Free Church who did not concur in the union of
M‘“:‘“E“ 1900, but protested against it; they have done nothing but

Youss. remain where they were, holding to the letter all the doctrines
Lord Tobertaon. Of the Free Church, adhering to it as an institute, and continu-
ing its existence according to the measure of their powers,
They say that in the event which has happened they are the
Tree Church—their brethren having left them for this new
Church—just as those brethren might have left them for the
Tstablishment or for the Episcopalians. They have, however,
been declared by the respondents no longer to be of their com-
munion, and their manses and churches have been formally
claimed by the respondents for their own exclusive use. The
adherents of the appellants are numerically few—some few
thousands—but it has not been suggested that this introduces
any legal difference from the situation as it would have been
had they been more numerous. Since the days of Cyrus it has
been held that justice is done by giving people, not what fits
them, but what belongs to them.

Such being, in sketch, the relative positions of the two
claimants to this property, it is plain that the respondents can
only succeed by making out that it was an inherent quality of
that Free Church to which this property was given that it could
transtorm itself in the way that I have described, and oust from
the property those who desire to remain where they were, in
principle, doctrine, and organization. For let it not be forgotten
that the contention of the respondents necessarily involves that
the majority is entitled, not merely themselves to retain the
property, but (1.) to introduce the United Presbyterians as bene-
ficiaries, and (2.) to oust the dissentient minority from the
bDenefits of the foundation, This is why I protested at the
outset against the too ready acceptance of the doctrine that
“ union”’ is competent to a majority.
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In considering this contention, I steady myself by dwelling H. L. (So.)
on an o_bservation very frequently repeated by the Dean of 1904
Fa’.culty in his able §peech for the respondents. “ This case,” yaee Onuscs
said the Dean, “ differs from all previous cases in the same °F SCOTLAND
region of law in this—this is a gift to a Church,” not to a con- Aggs;ii“;gr)
gregation, nor for the promotion of certain doctrines, but to a Ovexrous
Church named and designated. I think there is great force in  (LO¥">
this, but in another way from that intended. This property Macatsrze
. was given to the Free Church, an existing Church, complete Youne.
- within itself as an ecclesiastical organism and separate from
’iother Churches. This becomes extremely clear when it is
!
« remembered that there were already existing, at the moment
of the disruption, the two dissenting Presbyterian bodies which s
now form this very United Presbyterian Church, and that the
incorporation of those twointo the United Presbyterian Church
took place in 1847, during those early years of the Free Church
when this property was being accumulated. Those dissenting
bodies were, so far as worship, doctrine, discipline, and govern-
ment were disclosed in their standards, exactly the same as
the Free Church which was set up side by side with them.
Accordingly, even if we knew nothing to corroborate the
inference which this gives rise to, the broad fact is that the
Free Church was set up as an independent Church separate
from those with whom the recent union has now been effected.
Therefore, with the Dean of Faculty, I say this property was
given to a particular Church, and it is very difficult to see that
it will do to end that Church, and then, picking up most of her
doctrines, come forward to claim that United Presbyterian
and Free Church alike shall share as members of 2 body which
is not even called the Free Church. -
When the history of the foundation of the Free Church is
more closely examined, we see that it was not fortuitously or
from mere love of separation that the Free Church was founded
and endowed as a Church separate from the two confluents of
the United Presbyterian Church.
Those existing dissenting bodies held opinions about Church
government and Church and State which were inherited and
carried forward by the United Presbyterian Church; and in

Lord Robertson.
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H.L.(Sc.) 1843 they, as after 1847 their successor the United Presby-

1904 terian Church, were the exponents in Scotland of voluntary
Fass Cnoren Principles. By this, as it ought to be unnecessary to say, I
0‘253"3::” mean, not merely that in fact they were n(?t endowed by the
AssemsLy or) State, but that they were opposed on principle to the endow-

ovenrous ment of religion by the State. It is honourable to the United

(Lown).  preshyterian Church that, in good times and in bad, it has
MACALISTER pever used ambiguous language or nicely balanced pbrases
.
Youna.

about this matter, and has never sailed under false colours.
Lord Rovertson. A1l through the negotiations with the Free Church, as before

them, it was strenuous and busy in ‘“diffusing a knowledge of
the voluntary principles of the Church”; it year by year
upheld ““the Church’s testimony on the proper relations of
Church and State, and in favour of religious equality by dis-
establishment and disendowment,” and ““ renewed the testimony
of 1847, constantly maintained, ‘That it is not within the
province of civil government to provide for the religious
instruction of the subject.’”

In order, once for all, to ascertain precisely the true position
of the United Presbyterian Church upon these subjects, it is
convenient to read the statement of their distinctive principles
made by their committee when negotiating for union with the
Free Church in 1867 ; and the passage has a special value,
because, in the circumstances, it was not likely to contain
overstatements on controversial points. It stands out also as
a landmark because it has never to this day been abandoned by
the United Presbyterian Church, either before, in, or after their
union with the Free Church. Here is what is said: * That it
is not competent to the civil magistrate to give legislative
sanction to any creed in the way of setting up a civil establish-
ment of religion, nor is it within his province to provide for
the expense of the ministrations of religion out of the national
resources ; that Jesus Cbrist, as sole King and Head of His
Church, has enjoined vpon His people to provide for maintain-
ing and extending it by free-will offerings; that this being the
ordinance of Christ, it excludes State aid for these purposes,
and that adherence to it is the true safeguard of the Church’s
independence. Moreover, though uniformity of opinion with
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respect to civil establishments of religion is not a term of com-
munion in the United Presbyterian Church, yet the views on
this subject held and universally acted upon are opposed to
these institutions.”

All of this declaration is very clear, but the closing sentence
has a special significance in regard to the whole of the present
case. On paper, the United Presbyterian Church held jast the
same general doctrines as the other Presbyterian Churches;
like them, she held the Scriptures to be the only rule of faith;
as with them, so with her, the Westminster Confession and
Catechisms were her Confession and Catechism. None of her
formularies made mention of Voluntaryism or exacted the pro-
‘fession of that principle from her office-bearers or members.
The learned judges whose decision is now under review would,
I suppose, have thought that this fact removed all ground of
division between the voluntary bodies and the Free Church
bodies in 1843. But the founders of the Free Church were
not content with these criteria of the distinctive notes or
testimonies of & Church, and they declined to coalesce with the
Volantaries, although Voluntaryism was not then, any more
than now, a term of communion in those bodies. * The
Affectionate Representation of the Free Church of Scotland,
1843,” is conclusive on this point, and it has a peculiarly direct
authority and relevance in the present controversy. It has
been called, and I think accurately, ¢ the prospectus’ of the
new Church, and it states the grounds and principles on which
support was asked for it. Now this manifesto or prospectus
discusses this very question of the proper relations of the Free
Church to the Dissenters, who now form the Uanited Presby-
terian Church. The manifesto seems to anticipate the not
unnatural objection to the formation of a new Church, that
here were existing orthodox Presbyterian Churches—why not
join them ? The answer is conclusive.
our principles,

That would be against
And in two very eloquent pages—for the
writer was Dr. Chalmers —the Establishment principle is urged
upon those addressed, in the most peremptory terwms, as being
still binding on them as “a doctrine or article of faith’'—the
Voluntaries are warned that they mistook the Free Church if
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H.L.(Sc) they conceived them to be Voluntaries; and it is emphatically
1904 asserted for the Free Church that, ‘‘though we quit the
FRE:E;URCB Establishment we go out on the Establishment principle; we
oF SC0TLAND quit a vitiated Establishment, but would rejoice in returning to
(GENERAL . ; .
ASSEMBL‘ or) g pure one.” The same attitude is politely but firmly expressed
Ovesroon  in the Greneral Assembly’s replies to the various bodies of

(Lomb). yroluntaries who addressed the Free Church with congratula-
MacALBTER tions at the time of the disruption. They are all asked not to

Yooxs. mistake the Free Church for Voluntaries.

The conclusion which I draw from all this is that it was of
the essence of the foundation to which this property belongs
that it should be a Church separate from voluntary Dissenters.
On broader grounds, though closely connected, it 1s difficult to
see how the pretensions of the Free Church, such as they were,
could have been embodied in anything but a Church of her
own. Her theory was that she was, amid right-hand and left-
hand defections, the Church of Scotland—the Church of the
first and the second Reformations—the burning bush, never
consumed. With all Presbyterians, this is a noble claim to
allegiance ; nor was it the less inspiring in 1843, because the
Church had been (as she held) unjustly deprived of the benefits
of Establishment, and her loyalty to the principle of national
religion was proving itself to be of the sort that is true although
it be not shone upon.

Now, in dealing with the question before your Lordships’
House, it is necessary from the outset to bear firmly in mind
that the Establishment principle can be held by Churches that,
in fact, are unconnected with the State, and are, in fact,
supported by voluntary contributions alone. I should have
thought this the necessary hypothesis of the whole question, as
we have to do with a dissenting Church; but in two passages
of the learned judges’ opinions, afterwards to be adverted to,
this seems to be forgotten.

Again, the intrinsic importance of any particular doctrme in
relation to the general body of Christian teaching is no criterion
of whether it is or is not an essential or fundamental doctrine
in & particular Church, and least of all in Scotland. It is not
its own importance, but the place assigned toit in the foundation

Lord Robertson.
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of the new Church that has got to be ascertained. I dwell H.L.(Sa)
on this for a moment, and illustrate it from the case in hand. 1904
Whether the Establishment principle is or is not a fundamental Fm;aunm
doctrine of the Free Church is the dispute in this case; bnt 0*("(?;2';’;:;‘”
there is no doubt at all that the claim of the Free Church as ASSEMBLY or)
against the Liaw Courts (I put it shortly) is of the essence of Overrotx
her foundation. This question is settled, not because the (%%
judges or your Lordships so appraise that doctrine, in com- Macatisrer
parison with all the various docrines of faith and morals set out  Yovxa.
in the Confession of Faith, but because that was the undoubted Lord Roberteon.
ground on which the new Church was set up. Now I observe
in Liord Low’s very able judgment that he makes much of the
fact that here were two Churches identical in doctrine, worship,
and form of government, and they were working together in
the same field, so that their agencies overlapped and their
efforts were to some extent wasted. And his Lordship goes on
to speak of the duty of unity among Christians.

This is all very true ; but then these considerations were full
in view of the founders of the ¥ree Church, This is not a case
where the new Church was set up in Scotland to preach the
Gospel to people who were not within reach of the common
doctrines of Christianity, or even of Calvinistic Christianity.
In the theory of the founders of the Free Church, it was intoler-
able that their adherents, although agreeing in all other matters,
should continue to worship along with those who were content
that the Court of Session should force the presbytery to ordain
the patron’s presentee, and do all the various things which led
to the disruption. In fact, again, they set up their churches
gide by side with those of the other Presbyterian bodies who
also held exactly the same ‘doctrinal standards. And the evil
consequences of having two separate churches instead of one,
which Lord Low adverts to, being palpable and flagrant, then
as now, the just inference seems to be that the founders of the
Free Church deemed the difference between themselves and
the Voluntaries so vital that the duty of Christian unity must
give way to the more imperious duty of Christian fidelity to
truth. In the same fashion the older secessions had taken
place on questions not about any of the doctrines of personal
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H.L. (So) religion or of theology, but about Church polity. Questions of
1904  polity had, in short, been in Scotland often made the causes of
F“mm;c“ separation between Churches, and in 1843 this unquestio.na.bly
OI(P:;:)::{:EU was again the case. The only question is, Was the doctrine of
AssenBLY 0F) polity on which the Free Church was founded solely what was

Ovevrors  called spiritual independence, or did it not also comprehend

(LoRL)- the Establishment principle ?
M‘f““"“ I am, of course, not to be understood as speaking in praise
Yovxo.  of separation (or of any doctrine on one side or another of this

Lord Botertson. dispute), but no one will understand the present case unless he
T receives into his mind the possibility of people valuing separa-
tion as a safeguard for doctrines which they hold intensely, and
as to which they know that the-surrounding world is indifferent
or hostile. And the error of the respondents seems to me to be
that, shutting their eyes to the extremely special and limited
raison d'étre of the Free Church, and contemplating themselves
as a Christian Church, they measure the importance of any
doctrine in relation to Christianity as a whole, and not with
reference to their own distinctive origin.

Another fallacy must be guarded against. To prove that
spiritual independence is more important than the HEstablish-
ment principle is only to prove that the latter i3 in importance
subordinate to the former ; but it does not entitle us to call the
Tstablishment principle a principle of subordinate importance.
The true question, as I view the matter, is whether the two
doctrines (spiritual independence and Establishment) have not
been made by the founders of the Free Church .complementary
parts of one doctrine. .

The instrument of the highest and most direct authority,
as evidencing the position of the Free Church, is the protest
of 1843. It was, by Act of Assembly, enjoined on the

presbyteries to record this protest, together with the Act c3f
Separation and Deed of Demission, at the beginning o.f their
presbytery books as the ground and warrant of their pro-
ceedings. The protest seems to me, on the face of 1,
amply to support the ** Affectionate Representation”’ (already
referred to) in the assertion that *“ we come out on the Estab-
lishment principle.” The protest is that it ghall be lawfal to
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them, in the circumstances in which they are placed, to H.L.(Sc)
withdraw from the existing Establishment (as if this act 1904
required defence); but they make this protest * while firmly 1.~RE:6;URCH
asserting the right and duty of the civil magistrate to maintain O?G::ggﬁ"
and support an establishment of religion in accordance with AeseusLy oF)
God’s Word, and reserving to ourselves and our successors to Ovesrous
strive by all lawful means, as opportunity shall in God’s (Lozp).
providence be offered, to secure the performance of this duty M“C{‘vf‘“““
agreeably to the Scriptures,” and so on. Your Lordships have  Yvuxe.
doubtless read the document as a whole, and there is nothing Lord Robertson,
in the context which detracts from the significant and solemn
emphasis of what I have quoted. They had come to the
conclusion that, in the circumstances in which they found - ’
themselves, ‘“ a free Assembly of the Church of Scotland as by

law established cannot at this time be holden,” and therefore,

and therefore only, they came out.

The claim, declaration, and protest of 1842 is referred to in

the protest of 1843 as setting forth the true constitution of the
Church. Now Lord Low, admitting that in this document

also the Establishment principle is affirmed, remarks that it is

“in a parenthetical way.” The simple explanation of the

form of the sentence, and of the lesser saliency of the position
assigned to that principle in this paper, is that it is a manifesto

from and by an Established Church. The motive of the paper

is to protest against interference with the judicatories of that
Church. Accordingly, the hypothesis is that Establishment

as a principle requires no vindication or assertion; and it in

fact only enters the argument when the loss of Establishment

is referred to as one of the national dangers impending. But

the references in this connection are of unmistakable import.

The unqualified language of the protest of 1843, the docu-

ment which, as we have seen, each presbytery was to take as

the warrant of its proceedings, stands witness, therefore, of the

distinctive principles of the Free Church. I have already

spoken of the Affectionate Representation of 1843 as the mani-

festo on which endowment was invited ; and these two historical

papers are those which bear most directly on the guestion,

What are the trusts of this foundation ?
A. C. 1904 3 27
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H. L. (So.) There are a number of authoritative documents of the
1904 General Assembly in following years; and, having examined
mgﬁum them all, I find them all to bear out the statements made to
°‘Z§'§§";‘éﬁ” the public in the affectionate representation. The degree of
Assewsy or) prominence attached to the one or the other of the Church’s
ovenrous  doctrines of course depends on the occasion of the pronounce-
(Losp)."  ent, and it would be unfair to isolate any statement from its
MicautsTER motive and context. I shall mention three utterances as
Youss.  instructive in more ways than one, especially as the first of

. Lord Rebertson. these 1s founded on by the respondents. '
In 1851 (the matter in hand rendering this appropriate) it
is spiritual independence that is put into the ¢ parenthesis”
" and the Establishment principle that is substantively asserted.
¢ While this Church has ever held that she possesses an
independent and exclusive jurisdiction or power in all eccle-
siastical matters,” and so on, * she has at the same time always
strenuously advocated the doctrine taught in Holy Scripture,
that nations and their rulers are bound to own the truth of
God and to advance the Kingdom of His Son.” The Assembly
goes on, in a historical review of Scottish history, to illustrate
how this had been done and how it had not been done,
the first instances approved being the statutes establishing
the Church in 1567 and 1592. Now in this paper there
occurs a passage which has been founded on by the respond-
ents, in which the Assembly says that “it is her being
free and not her being established that constitutes the real
historical and hereditary identity of the Reformed National
Church of Scotland.”” Of course it is not the fact of her being
established that constitutes the identity, or the Free Church
claim would be impossible. But I entirely fail to see what
this has to say to the principle of Establishment. This argu-

ment of the respondents is merely another instance of the
recurring fallacy which confuses the fact of a Church being
established with the holding by a Church of the Establishment
principle.

The “Act VII. 1853” is ‘‘anent the principles of the
Church ”’; it is short and unequivocal, and it contains an
authoritative exposition or gloss of the claim, declaration, and
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protest of 1842 and the protest of 1843. It “ declares that H.L. (8c.)
this Church maintains unaltered and uncompromised the 1904
principles set forth in the claim, declaration, and protest of Fu;&;“cﬂ
1842 and the protest of 1843 relative to the lawfulness and °F((§gg;';ﬁ”
obligation of a scriptural alliance between the Church of Assemsiy o)
Christ and the State.” It will be remembered that in the Ovenron
protest the protestors reserved to themselves and their (LO%®>
successors ‘‘ to strive by all lawful means to secure the per- Maoawsrzz
formance of the duty of the State to support an Establishment
of religion in accordance with God’s Word.” So now the Lord Robertson.
General Assembly goes on to explain that there is not, in 1853,
any ““ present call ” to take steps in that direction. This, the
return to a purified Establishment, was the only *“ union ” ever"
thought of by the old Free Church.

The only other Act of Assembly of the Free Church to which
I need refer is that of 1873, in which, in full view of the United
Presbyterians—for the Act relates to the mutnal eligibility of
their ministers—the Assembly “declare their adherence to the
great fundamental principles of this Church, regarding, first,
the sole and supreme authority of the Lord Jesus Christ” (I
need not quote this in full—it is the doctrine of spiritual inde-
pendence) ; and, secondly, ‘‘ the prerogative of the Liord Jesus
Christ as head over all things to His Church and supreme over
nations and their rulers, who are consequently bound collec-
tively and officially as well as individually and personally to
own and honour His authority, to further the interests of His
holy religion, and to accept the guidance of His Word as
making known His mind and will.” We are now, in 1873,
entering the zone of negotiation, and the langnage is becoming
a little general; but the important thing is that the doctrine
about the State, whatever it was, is put abreast of the doctrine
about spiritual independence, the two being declared * great
fundamental principles of this Church.” And what the second
of these doctrines was in 1843 is not in doubt,

‘What has now been said relates to authoritative declarations
of the Free Church herself; and now a word must be said of
her inherited standards. I shall put the argument very low
indeed when I say that the Confession of Faith, on the face
3 27Z2
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H.L.(S0) of it, is consistent with the high place given by the Disruption
1004 leaders to the Establishment principle. It is quite certain
Fus Cuvnon that the Confession of Faith is inexorably opposed to the
°‘('§§g::ﬁ" theory of religious equality, which is, as we have seen, to this
A*BEHBLY or) day avowed by the United Presbyterians, who now form part
Overroun  of the respondents’ Church. The notion that the State is to
(Lom): gtand neutral between good religions and bad, which is what
M"“v”““ 1s meant by religious equality, is diametrically opposed to the
Yovwe.  whole teaching of John Knox. Upon this subject, and on
Lord Roberaon. this occasion, I cannot do better than quote from one of the
Disruption leaders themselves, the historian of * The Ten
Years’ Conflict” (1876 edition, pp. 39 and 41 of vol. i.).
*“Knox,"” says Dr. Robert Buchanan, ‘“and his enlightened
and able associates were clear and decided about these two
things : first, that no State can, without grievous sin, lend its
countenance to the Roman Antichrist or to any false religion
whatever; and, second, that every State is bound to embrace,
acknowledge, and encourage the true religion.” ¢ In Scotland,
as everywhere else, at the period of the Reformation, the duty
of the State to own and uphold the true religion was looked
upon as a ‘first principle, which did not require and hardly
admitted of discussion.” To those who realize the high
theocratic views of the sixteenth and seventeenth centuries
in Scotland, it is easy to understand that the autonomy of
God’s Church and the duty of the State to support it were
but two essential parts of the one great conception of a
Christian nation. And this is in truth the clue to the
Disruption documents.

On the specific question about the 23rd chapter of the
Confession of Faith, I own that I read with some surprise
that doubts had been entertained by learned judges as to
the effect of the words that it is the duty of the civil
magistrate to ‘take order that” ‘‘the ordinances of God”
be ‘“duly settled, administered, and observed.” I must still
take leave to think that those words do describe what we
call Establishment; and I observe that in the Campbelton
Case (1), where these observations were made, the question

(1) Galbraith v. Smith, (1837) 15 S. 808 ; (1843) 5 D. 665.
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before the Court was State endowment, which is a different H.L. (Sc)
thing. 1904
On all the grounds which I have stated, I come to the con- I«‘nn:c,:;wcu
clusion that the doctrine of Establishment was one of the 0‘2(?&‘3::"
distinctive and fundamental doctrines of the Free Church. ASSEMBLY 0F)
I shall now mention one or two points in the judgmentsin Overrouy
the Court of Session, so far as relating to that question, which (Iﬂ)‘
demand attention. Liord Trayner, whose judgment is most M‘C‘:’““
clear, has stated a very curious objection to the likelihood of Youwe.
the Establishment principle being a fundamental doctrine of Lord Robertson.
& Church. His Lordship finds it ““difficult to hold that a
mere opinion as to what some third person was bound to do,

could not compel him to do, could in any way be an essential
part of the constitution of the Church which held that
opinion.” This difficulty really arises out of the time-
honoured personification of the State as the civil magistrate.
It would certainly not have been admitted by John Knox,
even when Queen Mary represented the civil magistrate.
And in these latter days of popular power the civil magis-
trate sits in every pew, and his religious duty may be preached
from every pulpit.

Again, Liord Trayner thinks that ‘ the history of the Free
Church shews that as a Church, apart from the opinions of
individual members, it did not regard the Establishment prin-
ciple as one of its fundamental principles.” I pause to observe
that I have founded in no instance on the opinion of individual
members, but on the collective and official declarations of the
Church. Now his Lordship’s first point is, It was from the
commencement and down to the date of its union a Church
conducted and maintained in point of fact according to the
voluntary principle. If in theory it was something else, the
theory did not square with the fact.” This comes to no more
than that the Free Church had not, in fact, State endowment,
which is the hypothesis, without which no question could arise.
His Lordship’s next point is that the Free Church not only
did nothing to give effect to the Establishment principle, but,
on the contrary, devoted much of its time and energy to bring

§
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H.L.(So) about, if it could, the disestablishment of the Church of
1904 Scotland. Now this agitation took place only in the later
Frue moron 804, as the appellants would say, the backsliding days, when
01(’ (}Sgg';’;:i“ union with the Voluntaries also came in view. The important
AssemBLY OF) correction to be made is that nothing of this kind took place
Ovmz:rouu in times which in any possible view can be looked to as
(Lomb).  evidencing the principles of the Church set up in 1843, and,
MacssistER therefore, as fixing the scope of this foundation.

Youxa. I find in Lord Trayner’s judgment an antithesis set up,

Lord Robertson. between matter of faith (and sometimes the Latin equivalent
is used) and matter of polity. This can only be important if
what is matter of polity, as distinguished from matter of faith,
cannot be made by a Church one of its distinctive and funda-
mental doctrines in the sense of this controversy. I have
already given my reasons for thinking this untenable, and the
distinction, therefore, inconclusive.

The Lord Justice Clerk attaches very great, and Liord Trayner
great, importance to the decision in the Campbelion Case (1),
to which I have already alluded. Now that decision was that
the principle of State endowment was not an essential or
fundamental doctrine of a particular congregation in Campbel-
town. It was not a Free Church congregation at all, and the
question arose before 1843. The judges thought that its mere
adherence to the Confession of Faith did not pledge that
congregation to the doctrine of State endowment. But what
in my judgment ties the Free Church to the doctrine now in
question is a series of acts with which the Campbeltown
congregation had nothing to do, and the doctrine is State
Establishment. :

I must add that the grounds upon which the Liord Justice
Clerk comes to the conclusion that the principle of Establish-
ment was in the early days of the Free Church treated as
*“subordinate ”’ do not seem very cogent. In the first place
he quotes, as proving the doctrine of ‘‘the early days,” two
documents which belong to the later days, 1871 and 1873,
and must be read in the light of their dates. But, further,
to say that in 1843 the “principle” of Establishment was

(1) 15 8. 808; 5 D. 665.
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“ repudiated ”’ is to ignore the whole theory of the appellants’ H.L.(Sc)
case and the argument it gives rise to. 1904
Lord Low decided the case on the ground that the Establish- pyre Caynox
ment principle was not so essential that the General Assembly Oifg‘t"ﬁ‘:‘:"
could not depart from it. He expresses a cautious and guarded ASSEM:LY oF)
view as to its power to deal with what he deems more essential Ovsrroux
doctrines. The Liord Justice Clerk seems to take much the =

same view, but he rates very high the “legislative”” power of MAC‘:‘“E“

_the Church. Lord Trayner, however, takes a much bolder Youse.

position: “Esto that the Establishment principle had been vora Robsrisca.
explicitly declared in 1843 to be an essential principle of the ~ ~
Free Church, I think the Church had the power to abandon

that principle and to that extent alter the original constitution.”

Lord Trayner's view was argued at your Lordship’s bar with

great vigour and confidence.

Before proceeding to consider this argument, I ought to
point out that the judgment of Liord Young is wholly rested
upon the ground, stated in very sweeping terms, that there is
nothing to prevent a dissenting Church from abandoning a
religious doctrine, however essential and fundamental, and that
an ex facie absolute property title cannot be limited by reference,
not expressed, to ‘the essential doctrines and fundamental
principles in the constitution of the Church.” It is unnecessary
to say more of this ground of judgment than that it is in flat
contradiction of the decision of your Lordships’ House in the
case of Craigdallie. (1)

The more plausible theory of the respondents is that there
are to be found inherent in the Free Church some extremely
elastic powers of altering her constitution. Those powers, it
is said, were as much a quality of the Free Church when it
received the endowments now in dispute as the doctrine of
Establishment, and any one giving to the Church gave on that
footing. This must mean, if it has any effect on the present
controversy, that such alterations may be made by a majority
of the General Assembly with the consent of a majority of
presbyteries. The extent of the powers so claimed is shewn
by the respondents’ counsel having avowed that they held that

(1) 1 Dow, 1, 16.
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H.L. (8¢) the Free Church could do away with the Confession of Faith
1904 as one of her standards; and Liord Trayner is not prepared to
Fres Caurcu S8 that the doctrine of the Divinity of Christ does not stand
0*(510'\;:?‘11:‘" in the same precarious position.
Assensuy oF) I shall state in advance the answers to this view, and then
Oveeroox €Xamine the opinions of the Court in a little more detail.
(1.8D). First, the learned judges have greatly overrated the “ legisla-
Macaisres tive '’ power of the Church, misled by what I think an erroneous
Y()II;NG. construction of the Barrier Act. Second, putting this legislative
Loni Robertson. POWeT as high as you choose, it is a power affecting the internal
affairs of the Church, and has no relation at all, and for historical
reasons could not have, to such operations as this union of

misinformed as to the tenets of the three dissenting bodies
whose unions with the Church of Scotland in 1839, and the
Free Church in 1853 and 1876, his Lordship regards as pre-
cedents; and this error brings to the ground the argument
from actual practice.

The main ground of the respondents’ argument is the
Barrier Act of 1697. It is an Act of the General Assembly,
and Liord Trayner says that it ““confers ” on the Assembly a
certain legislative power. Now if the Barrier Act be examined
it will be seen that it does not *“ confer ** or purport to *“ confer ”
any legislative power. What it does is, it imposes certain
checks on sudden alterations or innovations in doctrine,
worship, discipline, or government. The respondents’ srgu-
ment is that this implies that the General Assembly has
unlimited power of legislation in the matters named. I do
not think this a legitimate deduction. The Act, on the
contrary, rather hints that some recent Acts had been of
questionable legality, or at least had not commanded * exact
obedience.” It names doctrine, worship, discipline, and
government, not as being the ambit of the Assembly’s power,
but as the regions of apprehended attack. When all this is
read in the light of contemporary history, the motive of thé
Barrier Act is obvious as a desire to ward off incursions of the
Episcopalians. And I do not think that at the very most it
comes to more than furnishing some evidence that the General

-1900. Thll‘d, the Liord Justice Clerk has been completely‘ ‘ rely on the implications (for they are no more) of one Act of
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Assembly either had been dealing, or might be induced to H.L.(Sc.)
deal, with those high matters. The respondents’ argument 1904
incidentally called attention to a prior Act of Assembly about Fres Oriaca
innovations, which is instructive in the same direction. For ”‘(’ngg';;‘:;‘”
this Act, August 6, 1641, forbids novation in doctrine to ASSEMS.LY oF)
be brought in or practised in the Kirk unless it be first pro- Overroun
pounded, examined, and allowed in the General Assembly. (LoRD).
The inference from this, if the respondents’ argument were M‘C“’j‘““
applied to it, must be that, according to use, novations in  Youxe.
doctrine had formerly been brought in by the inferior Courts Ler kobertson.
or officers of the Church, and that this was the law.

But on the question of historical fact there is no need to

Assembly. Where is the Act—where are the Acts—which
evidence the actual exercise of those powers? The respond-
ents’ appeal to the Act of 1560, adopting Knox’s Confession of
Faith, entirely fails them. It was adopted by the Estates, as
Mr. Taylor Innes very justly observes in a passage which
appears in the first, though not in the second edition of his
admirable work on Creeds. ‘‘ Nothing,” he says, *“can be
clearer than that the doctrine was not adopted in any way
upon the authority of the new-born or Reformed Church; all
the forms of free and deliberate voting of the doctrine as truth,
as the creed of the Estates, not of the Church, were gone
through.” Of the other most extreme instances of independent
action which were cited, it may be observed that the Book of
Discipline was not an alteration of an existing creed, except to
the indirect extent to which an added standard usually affects
the authority of the old, even if (as here) both old and new
were consentaneous ; that the adoption of the Covenant was a
revolutionary act in a revolutionary time; that the West-
minster Confession of Faith, while it was adopted by the
General Assembly (with certain qualifications), was the off-
spring of parliamentary action, initiated before the General
Assembly took it up. Of the two modern instances, the
Chapel Act and the Veto Act, the Chapel Act was held by its
authors to be so clearly declaratory that ii was not sent down
to presbyteries under the Barrier Act, and the whole theory of
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H.L.(Sc) the Free Church party was that neither Act was an alteration

of the constitution of the Church, so much so that the
Assembly hesitated before sending the Veto Act to the
presbyteries.

The case of the respondents, therefore, on the Barrier Act
does not stand the test of examination, and does not support
their theory that, in giving to the Free Church, the pious
founders of the Free Church were knowingly giving to a
Church one of whose inherent qualities was that she could
alter her essential principles. Neither history nor law make
this out.

The House is in & much better position to deal with this
question after the rehearing than before it, because of the
complete presentation in print of the historical documents
relied on. In my own case, a very careful study of those
papers has largely increased my confidence in rejecting the
respondents’ argument. I find nothing from beginning to
end which supports the theory that the Church of Scotland
exercised or claimed the right to alter doctrines which she
had asserted to be scriptural. (I am not now, of course,
speaking of the doctrine of Establishment, which is in dispute,
but of doctrine generally, and more especially of the Confession
of Faith.) .

Amid the mass of documents the Second Book of Discipline
has been confidently relied on by the respondents. Conceding,
as I think is their right, that this book was an adopted
standard of the Free Church, I fail to discover in it any help
in their present trouble. That it stood them in good stead
about non-intrusion is certain, but this is not hujus loci. What

strikes any one who reads the book through is that it is not,

and does not purport to be, a picture of an existing institution,
and even as an ideal it is vague. As matter of fact, it was
promulgated before the system of Presbyterian government
had been systematized and set up in Scotland. It is not
surprising, therefore, that beyond negativing the theory of

Episcopacy it contains no recognisable description of the Scotch

Presbyterian Kirk as an ecclesiastical organism, and iore

particulatly it never confronts the question with which your

A.C. AND PRIVY COUNCIL.

I.;ordshlps pa.ve to deal, namely, What control has that ecclesias-
tical organism, even when taken as a whole (and still less when
examined in its parts), over her doctrine? The truth is that
here, a.s throughout the case, the respbndents mistake the
emphatic denial of the right of the State to meddle with those
matters for an assertion of the right of the Church to absolute
power over her own declared doctrine. The passage mainl

relied on (Chapter VII., head 8) proves too much, for it applie)sl
Fo all the four kinds of Assemblies; but, on t,he face of it

it deals with' ordinances depending for their utility on circum:
stancfas of time and place, and this cannot possibly include
doctrine. The only hint or reference to the subject of doctrine

;ha.t oejcu‘menica.l councils are the bodies to declare doctrine :
ut this is not .clear, and it is enough to say that the subject,:
now before us is not dealt with in relation to the Scotch Kirk

suetudinary law or common law of the Established Church
and th.e Free Church, directly negatives this theory of the
unrestricted command of the Church over her creeds. The
General Assembly itself is made up of Commissioner.s and
each (fommission is in writing. By immemorial custom’ this
commission bears that the Commissioners are to repair to’ the
Assembly ‘““and there to consult, vote, and determine, in all
matters that come before them, to the Glory of God a.’nd the
g00(.1 of the Church according to the Word of God, the Con-
fession of Faith, and agreeably to the constitutic’m of the
f}hurch, as they shall be answerable.” Now I must own m
inability to see how it would fall within this mandate to dz
away with, or help to do away with, the Confession of Faith as
:.hstandard of the Free Church; and I mention this as testing
e argument for the unlimi
undergthe o for the ¢ 1mited power of the General Assembly
It has, indeed, been attempted to use one remark of Lord
Cranworth in Forbes v. Eden (1) as implying that in all
Churches there is a legislative power. The case was that of a
specific change in one of the canons of the Scottish Episcopal
(1) (1867) L. R.1 H. L., Sc. 568.

One admitted fact, indeed, in what may be called the con-
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in relation to a judicatory (in VIIL., 25) would rather imply "




g

688 HOUSE OF LORDS [1904)

H.L.(Se) Church made by the Synod of that body, and I do not think it
1904  was laid down as law that powers of legislation are necessarily
Free Cnoncu iBhErent in every dissenting body, this being in each case really
OEG?:’S:::? a question of fact. But Lord Cranworth’s remarks make
Assexpry of) perfectly clear that what he is speaking of is entirely internal!
()vm:-}oun regulation, and it is here that the whole argument of the}

(Lomp)-  respondents about legislation falls short of the required }
-‘[‘\CA;“T“ conclusion. .

Yorxe. To revert to the Presbyterian Church of Scotland. It may
Lord Robertson. D€ 8 merit or a demerit, but the original and historical theory
of the Reformed Church of Scotland was that within and not
outside her pale was truth to be found. Without were
Prelatists and Papists.
had held aloof from the Revolution settlement, and, still later,
others had made the several secessions of the eighteenth
century, their attitude and the attitude of their parent Church
never raised the question of comprehension, the seceders in
more than one instance having been deposed. The single
instance which we referred to in pre-disruption days of a dis-
senting body coming back into the Church was the return of
the Associate Synod in 1839, and it is enough to say that
while the Act of Assembly is called ‘‘ Act anent Reunion with
Seceders,” each office-bearer of the Associate Synod was
required, before taking his seat as a member of presbytery,
to subscribe the Westminster Confession of Faith and the
formula of the Church of Scotland; and this being done they
were “ received,” and were declared to enjoy all the rights and
privileges of ordained ministers and elders of the Church of
Scotland. In passing, it may be noticed that one of the recitals
in the Act is, ‘ whereas the members of the Associate Synod do
heartily concur with us in holding the great principle of an
ecclesiastical establishment and the duty of acknowledging
God in our national as well as our individual capacity.”” The
only reservation made by the returning dissenters was *‘ reserv-
ing only to themselves the right which the members of the
Established Church enjoy, of endeavouring to correct in &
lawful manner what may appear to them to be faulty in its
constitution and government.” If it had been desired to

‘When, later on, some Presbyterians :

FRSTOUSR
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furnish an illustration of a contrast to the union now in ques-
tion, it would have been difficult to picture one more complete
than it thus supplied by history.

The second case’of ““union” is that of the Original United
Seceders, another of the bodies who held by the Covenanting
traditions. They, in 1852, had come to be satisfied that ** we
may, with honour and consistency, drop our position of seces-
sion and maintain our principles in communion with the
Church of Scotland,” i.e., the Free Church. Accordingly
they were * received and admitted ” by the Free Church * as

pastors, congregations, and kirk sessions of the Free Church of
Scotland.”
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The other case of union took pla.ce. in 1876, also in the

days of the Free Church. It is founded upon by the Liord
Justice-Clerk in his judgment under a misapprehension,
which unfortunately enters pretty deeply into his Lordship’s
judgment. The Lord Justice Clerk says of the Reformed
Presbyterian Church that it ““certainly did not hold the
Establishment principle”; and for this surprising statement
he gives as his reason that since 1689 they declined to become
members of the Church of Scotland as established, abode by

their objections to the Revolution settlement, and did not

“ commit "’ themselves ‘“to an approval of an alliance of the
Church with the British State as at present constituted,
having in view especially the unscriptural character of its
ecclesiastical relations.” Now so far from the Reformed
Presbyterians not holding the Establishment principle, they
were the ecclesiastical heirs of the Covenanters, who held it
passionately, and they represented the extreme right in Presby-
terian orthodoxy. But they washed their hands of the
Revolution settlement, because the same State which estab-
lished the Presbyterian Church in Scotland ignored the
‘““second Reformation,” and established in England the Pre-
latical Church, against which woe had never ceased to be
denounced by the Church of the second Reformation. Accord-
ingly, the attitude of the Reformed Presbyteria:ns on the
Establishment question was exactly analogous to that of the
Free Church—holding the Establishment principle, they held
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B L.(Sc) aloof from the existing Establishment because, as they held,
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constituted on wrong terms. The statement of the TLord
Justice Clerk, therefore, can only be supported if his Liordship
means that men do not hold the Tstablishment principle if
they decline to join the Establishment as constituted at the
time. And if this be sound, it furnishes (as already pointed
out) a very simple end of the present case.

The net result, then, of the history of these unions is this,
and nothing more, that where the General Assembly have been
satisfied about Presbyterian bodies that they held the same
standards as themselves, and were sound on the Establish-
ment principle, those bodies have been admitted with full .
honours. . - ,

1 have hitherto discussed the case relating to the general
property of the Free Church, and I have come to the conclusion
that the appellants are entitled to prevail. The other action
only differs because of the model trust deed. Of it T have only
to say that it is, and was treated in its inception as, a con-
veyancer's instrument ; that its clauses about union seem to me
to apply necessarily only to such snions as were competent to
the Free Church; and that they are entirely satisfied, and were
probably suggested, by such cases as had occurred. It is not
in such a deed that you can look for constitutional changes, or
for new powers not hitherto possessed.

Regarding the whole of the property now in dispute, I
cannot see how, in law or in fairness, a majority of the men
who acquired it on the representations made in the affectionate
representation could have been allowed, say in 1850, to carry
off the property to the Voluntaries and come forward, arm in
arm with the Voluntaries, and claim it for the fused Dbody.
And after all the argument we have heard, I have discovered
no reason which makes that fair and lawful in 1900 which

would not have been so fifty years earlier.

A serious and weighty argument Wwas addressed to your
Lordships on both sides of the bar relating to the Confession
of Faith. That argument treated of two separate matters
which in my judgment must be separately considered.

The first is whether the respondents have not deposed the
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c . . .
onfession of Faith from its place of authority as a standard H. L. (8e.)

of the Church, and whether this of itself does not take them

1904

outsid whi ¥
side the trusts under which the property is held. The puz G
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second and quite separate question is whether on one specific

OF SCOTLAND
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doctrine inati
,» namely, predestination, the new formulary is not AsssusLy or)
v

contradictory of the Confession of Faith.
of?;let:; fcﬁ'mir othhese questions my judgment is in favour
pellants. First of all, I put aside an i 1
: of all, y confusion which
;1;:.}; a}z;lse Kf;om the substitution of the Westminster Confession
ohn Knox’s Confession. It is with i
‘ . the Westminster Con-
fession that we have to do i - thin
; , and it seems to me that if anythi
that v ¢ thin
is certain, 1t 18 that the Free Church was pledged to the dg’ctrini

OverToUN
(Lorb).

MACALISTER

T
Young.
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of the Westminster Confessjon as her doctrine and the doctrine * -3

of her office-bearers. Through all her history, and at every

crisis of her history, assuming her identity with the historical
Qhurch of Scotland, she proclaimed this on the house-to érlcad
in the most solemn and deliberate of her testimonies pF lamd
from State interference in 1843, she proceeded to f;. t o
herself the old obligations. Of her rights in judicial : o ?:n
construe the Confession of Faith there is no need to epeak
But that the Confession of Faith is “ the truths of Gods’?ea‘k'
rsl?lllzrtngll)'r a,ttes:ed to be the personal belief of all who signe(;’V :cs
is was found to be a hard yoke i i .
asserted. Of the means at the czm;;i;rz(fh?}lleé ?[:11 hzshbeen
to alleviate this pressure I do not know. But Wha,t:e h u;"h
now done is to substitute a belief in “ the doctrineso? t]?s
Church as expressed in the Confession of Faith,” and the
genera,ll words in the first of the declarations z;do ted be
the United Assembly on October 31, 1900, make it plzin thai

the doctrine of the Church, as part of her constitution, is .

¥ntended tq be I.nutable. This places the Confession of Faith
in a precarious instead of & stable position, and in my opinion

this is an abandonment of an essential characteristic of the -

Free Church.

Such being my opinion on the more general question as t
the C(.)nfession of Faith, I deem myself absolved from tho
necessity of entering on that one of its articles which has b X
separately discussed, namely, predestination. ) .
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692 the Free Church hard and fast from its birth, then these H.L Se)
. iudements ought to ’ . Se.
H. L. (Sc) I am of opinion that in both cases the judg ° oppeals ought to succeed. But if, as the Courts in Scotland 1904
1904 be reversed with costs. have held, the General Assemblies of the Free Church have an:auncu
FRrReE ('HORCH

i Fre
or ScorLaNd  T,ogp LiNDLEY. My Lords, in the year 190(1)1 tlz: cl;i ;1
(GENEBAEF) Church of Scotland (which the pursuers and appellan! gl
AsSEMBLY u . "
S ~ to represent) and the United Presbyterian Churclljn umlt: are.
O(T'g:g;' formed the United Free Church of Scotland. g;lpe c}); p;v >
i r
MACALISTER viously held by trustees in trust for the -Fl(‘ieebOd ui b
Youxa transferred to trustees in trust for th? umtej : b};’, tl.le,ﬁrst
— i <h: and the question raise
United Free Church; an ot
appeal is whether this transfer of propertuy was Or 1v;vamsGr :;eml
bffach of trust and invalid, although sanctioned by the

power to do what they have done, then these appeals must fail, ¢ ScotrAx

A . " (GENERAL
I propose, therefore, to confine my observations entirely to this Assewsuy or)
v

one crucial question.

Ovm:rom:
The circumstances which led to the secession of the founders (°FP)

of the Free Church from the Established Church and the M“"‘;IST“
views of the seceders are fully set out in the claim, declaration, Youwa.
ond protest of May 30, 1842, and in the protest of May 18, Lort Lindtey.
1843. These documents and the model trust deed framed on
the basis of these documents in 1844 shew that whilst the

a Assembly of the Free Church and by fhe grez?z xga;]}(zil'sltyuc;fst';}:z
embers thereof. The Court of Session decide . grdShiPs’
:Zainst the pursuers, and they have appealed to your
T inst this decision.
H?Il‘lliz asi::ond appeal relates to property conve}}l'ec:h':aot:iti?zsf
it congreg&t'iontsh Ofmt:;el}?tﬁtcil;? o’f 1844, which
YVhiCh ar: :}lilelynizztoﬁn?ort;nt documents in the case. The
coeation aised by the second appeal is whether the trusts
queStloz 11; that deed are confined to members of the Free
%‘:IMZ re};resented by the appellants, or whether tl.le trI;lsts
urc'd, nough to include all the members of fuhe Um‘ted ree
a(‘)rljuvrv;hef(:)rmed in 1900. The Court of Session decided this
it i ellants.
qu%s:t(;n :lsc;:lgsazlrzt ::lf;rp}i)ased upon the ground that the
anion of fl?e two Churches could not be legally eife:';zi ;‘c;z(;
gistently with the constitution and standards o e
hurch, and that consequently the transfer of the propfe ty t
Sh l?Ch,urch to the United Free Church was a ’r'n'each of trus
ai lid: and that as regards the congregational property,
e ’:)nvaf;t ’of the trusts of the model trust deed can only be
Z?l?oy:gli)y persons professing the doctrines Whi%h thtzJ zppila,nts
contend were the unalterable doctrines of thlf thzezow (:Z Of. e
My Lords, the whole controversy turns o ol S
ies of the Free Church. v
S::Ziatlo?:::f ';rl)ieietters which the appellants contend bound

Church from its connection with the State, and shook off so
far as they could all interference and control by the State, yet
they clung tenaciously to the Holy Scriptures, the Westminster.
Confession, the two Catechisms, and the Second Book of
Discipline, and regarded them as determining and regulat-
ing their doctrine, worship, discipline, and government. The
government of the Church is declared to be in the hand of the
Church officers, which means in the last resort the General
Assembly. The powers of this body, as originally established,
are to be found in the Westminster Confession and in the
Second Book of Discipline; but the Free Church greatly
enlarged these powers in 1843 and 1851, as will be seen
presently. The claim, declaration, and protest above referred
to treat the immunity of the General Assembly from all State
control as a fundamental principle of the Church of Scotland ;
and the Free Church was formed in order to secure this
immunity more completely than the Civil Courts had declared
to be possible for members of the existing Established Church.
Freedom from all State control in spiritual matters, as under-
stood by Free Church men, is the raison d’étre of the Free
Church, The address to Her late Majesty (May 30, 1849),
the Act of Separation and Deed of Demission by Ministers
(May 23, 1843), and the Deed of Demission by Elders (May 30,
1843) which followed it all put this as the great object of the

whole movement. At the same time the claims of the seceders
A, C. 1904, 3 3 A

seceders renounced all the benefits derived by the Established ~ 4"
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H.L. (8c) are declared to be based on the constitution and standards of
1904 the Church of Scotland as heretofore understood ; and in
Fuep Crroron particular they considered it the duty of the State to promote
01(5,‘_3,‘3;3:‘) religion as inculcated in the Westminster Confession and the
AssEMBLY OF) other standards of the Established Church. By the expression
Overroux ‘“heretofore understood ” I think is meant understood by the
(Lorn). Church of Scotland unfettered by legislation and by legal

) MACALISTER gocisions based upon it.
Youxe. I must now invite your Yiordships’ attention to the powers
i Lovi Lindley. 0f a General Assembly of the Church of Scotland, as declared
in the Second Book of Discipline (1578), the Westminster

 Barrier Act (1697).

The Second Book of Discipline is referred to in the claim,

declaration, and protest of 1842 as one of the Church’s autho-
rized standards, and in the Act and Declaration of 1851 (which
will be hereafter mentioned) as one of her earliest standards.
It is a work of great authority. Speaking of Assemblies, it is
laid down (Chapter VII., s. 8): ‘“They have power also to
abrogate and abolish all statutes and ordinances concerning
ecclesiastical matters that are found noisome and unprofitable,
and agree not with the time, or are abused by the people.”
This is a very large legislative power exercisable by General
Assemblies of the whole Church, but not I should think by
smaller assemblies, whose functions are more circumsecribed.
The Westminster Confession is, next to the Holy Scriptures,
the most authoritative document of all for members of the
Scotch Church. It is plain from the language of this Confes-
sion that its framers laid no claim to infallibility for themselves
and disclaimed infallibility for the Synods and Councils of the
Church which should adopt that Confession (see Chapter XXXI.,
Article IV.). But although infallibility is denied them, great
power is conferred upon them ; for Synods and Councils are to
determine controversies of faith and to make rules for public
worship and government of the Church (see Chapter XXXI.,
Ariicie IIT.). Their power is limited to ecclesiastical as dis-
tinguished from civil affairs (see Article V.). It is also declared
in the Confession itself that the Holy Scriptures are the

Confession (1643, ratified by statute June 7, 1690), and the

A. C. AND PRIVY COUNCIL. 695

foundation of the doctrine contained in the Confession, and are H. L. (Sc)
to be the foundation of the doctrines of the Church which 1904

adopts it (see Chapter I.). In all controversies of religion the yacs Creren
Church is finally to appeal unto the Holy Scriptures (Chapter I., °‘E§§§:§::"

Article VIIL). ASSEMBLY oF)

Chapters I. and XXXI., when read together, appear to me Overrouy
to confer upon Synods or Councils the power of interpreting (Lo®P)-

the Holy Scriptures and the various articles of the Confession M-‘C-‘l’:m“
when controversies arise as to their meaning ; and, as infalli- Youxs.
bility is disclaimed, it follows that an Interpretation put by a Lord tindley.
Synod or Council on Scripture or the Confession is not binding
for all time, but may be modified, or even rejected and be
replaced, by another interpretation adopted by a later Synod™ " '
or Council, and declared by it to be in its judgment the true
meaning of the Seriptures or Confession upon the matter in
controversy.

I take it to be clear that there is a condition implied in this
as well as in other instruments which create powers, namely,
that the powers shall be used bona fide for the purposes for
which they are conferred. If, therefore, a Synod or Council,
under colour of exercising their authority, were to destroy the
Church which they were appointed to preserve, or were to
abrogate the doctrines which they were appointed to maintain,
their acts would be ultra vires and invalid in point of law ; and
1t would be the duty of every Court in the United Kingdom so
to hold if the question ever involved a controversy as to civil
rights and so arose for judicial decision. For all persons who
are members of the Church of Scotland its General Assembly
is the highest Council of the Church, and it is difficult to limit
the powers conferred upon it by the foregoing documents
except by an appeal to the implied condition to which I have
referred.

I cannot agree with those who contend that the powers of
the General Assembly as declared in these documents are -
unlimited ; but I am not able myself to define the limits of its
authority more accurately than above stated. It is probably
impossible to draw a sharp line clearly dividing all acts of a
General Assembly which are within its power from acts which

3 3A2
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H.L.(Sc) are beyond it. But it does not follow that it is impossible, or,

1904  indeed difficult, to decide in the great majority of cases whether
Fass Cnoron & particular act is within its power or beyond it. Great as
°‘(“GSE°§:;::D the powers are, they are limited by what can be found in the
Assewpey or) Scriptures. The Church must be a Christian Church and &
ovemroux  Reformed Protestant Church. So far all is plain. I should,
(LowD)-  myyself, think that it must be a Presbyterian Church. But this

MACA;‘STE“ question is disputable and happily does not arise.

Youxa. That very extensive but not accurately defined powers, both
toiImiey. a8 to doctrine and government, are vested in a General
~  Assembly of the Scottish Church is apparent from the Act of
v o Assembly of 1697, commonly called the Barrier Act. Extensive
" but undefined power is there unmistakably assumed and
recognised ; no limitis set to it ; but very important machinery
is provided for its future exercise to prevent hasty decrees. In
that respect the Act is a restrictive Act, for unless the pre-
scribed machinery is adopted, an Act of Assembly cannot
become & * binding rule and constitution of the Church.” DBut
the restriction only affects procedure ; the wide powers of the
General Assembly are not curtailed. This Act is, in my
opinion, clearly applicable to the General Assemblies of the
Free Church. It was included in what was adopted when that

Church was created.

My Lorxds, if the case now before this House had to be
decided on the documents to which I have already alluded, and
without reference to any Acts of Parliament or other Acts of
Assembly, I should hesitate long before I came to the con-
clusion that what the appellants mainly complain of was
beyond the power of the Greneral Assembly of the Free Church.
Any interpretation of the Scripture or of the subordinate
standards bona fide adopted by a General Assembly, and held
by them better to express the doctrine intended to be expressed
by the language used in the Confession itself, cannot, in my
opinion, be treated as beyond their power, but is well within it.

But there are other documents which have to be considered,
and especially the model trust deed, prepared in 1844 under
the instructions of the General Assembly of the Free Church
and formally approved and adopted by it in 1851. It is therein

A. GC. AND PRIVY COUNCIL. 697
ecit i i
rC 1?; :1 thfa.t it was at all.tlmes an essential doctrine of the IL L. (Sc.)
hand;: fothScotland that it should have a government in the 19.04 ‘
band ro e Church officers, distinct from the civil magistrate pops on
preme power of the State, and that this government com- O;ESCOC;{LUAI;C‘?

h [ (4
prehends “ the whole power of the Keys,” which expression I \(*(‘Ei}g?gr

;1;2:;:;&;&&111112:2155 tlt10se lede powers to which I have already Overroux
o :r:h ouching the doctrine, worship, discipline, (L0
and gov Establis; . Ct; Church. Then it recites the secession MAcALIsTEs
Assembly of the Feree Culfli?cind fthSe fcgmation ot Genersl Yome
of Scotland,” and the claim of
Phe Free Church to all the powers and privi -
Internal government, jurisdiction, and I:;;?:;ﬁii aal.lci::; sanil;e
the true and original principles of the Churéh of Scﬁf 'g
before the separation. The model deed then gives a fo anf
conveyance of property to trustees upon trust declared at P Ot
length, but which may be shortly summarized as trusts fo%rss
use as a place for religious worship by members of the F i
Church. These trusts clearly contemplate the union of trl?e
Free Church with “ other bodies of Christians as the saig F i
Church of Scotland may at any time hereafter associate W%‘:l?
ther.nselves,” and provision is made for worship by such un'; d
bodies. The fourth trust is very important. It is to th & .
that the trustees shall at all times be subject, in the me .
mc.ant and control of the trust property, and i,n all matteizafe(i
things connected therewith, to the regulation and directio nf
thej General Assembly for the time being of the said bodn .
united body of Christians. Provision is made for the even}t,; Z;

a secession from the Ch i 1 i i
B ses e Church which will be found in the ninth

Lord Lindley,

. These trusts are confined to the congregational property which
is the subject of the second appeal ; but no one sucgestsyth tc

regards the constitution of the Free Church and ihe owei 3‘?
the General Assembly there is any difference between cI))ne sei of
member.s and another. In my opinion the model trust de:d
emPha51zes and makes plain much that is obscure when the sub

ordinate standards alone are looked at, especially wh ,
legislation affecting them is borne in mind. 7 hen the

In the year 1844 trustees were appointed to hold any property
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H.L.(3) Wwhich might be bequeathed or conveyed to them for the Free
1904 Church, and also such places of worship as might be erected on
N sites granted to trustees nominated by the General Assembly,

%:Egcgﬁu\ric: and also such other places of worship as persons might wish to
As(lg;:i:z:x.truc;r) convey to them on the terms of the model trust deed. A {resh
™ intment was made in 1871.

Ogﬁggg;m &pi)opa.ss on to consider what was done as regards the union of

"IAOALXSTER the Free Church with the United Presbyterian Church., Union
Youxc,  with other Presbyterian Churches was apparently desired some

Lo Lniey. fifty years ago; but in order to effect union with the United
— .- Presbyterians several arrangements of importance had to be

made, particularly with reference to the mutual eligibility of
the ministers and other officers of the two bodies to Church
offices, and to adjustment of the different views held b‘y the t.wo
Churches respecting predestination and respecting their relia,‘Flon
to the State, and the duties of the State as regards religion.
It took many years to settle these preliminary matters. In
1892 the Gieneral Assembly of the Free Church passed “‘ The
Declaratory Act anent Confession of Faith.” ; apd although' a
small minority of members protested against 1t, I am quite
unable to discover any valid ground for holding this Act to be
onc which a General Assembly of the Free Cburc.h had no
power to pass. It no doubt relaxes the excessive stringency of
certain articles of the Westminster Confession, if construed
literally ; but it imposes no new fetters, and in relaxing the old
ones, and so rendering them more acceptable to many earn.est
Presbyterians desirous of remaining in the Church or becom{ng
members of it, the General Assembly were honestly attemptmg
to preserve the Free Church and its funda.menf:al doctrines,
and, in my opinion, there is no pretence for saying that they
were false to their trust and were endeavouring to destroy any
doctrines which it was their dnty to preserve.

My Lords, I can understand that an ordinary member of the
Free Church brought up from childhood to regard the Confe.s-
sion as an inspired document to be construed literally au§ in
the same sense for all time may think some of the doctru.nes
set forth in this Act unorthodox; but that is not the ques.tlo?n
on which this appeal turns. The question is whether 1t 1s

TR
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competent for the governing body of that Church, i.e., the
General Assembly, complying with the conditions of the Barrier
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Act, to declare that the Confession, properly understood, does 1y :é;mc“
not require absolute uniformity of belief on the matters dealt OF ScoTaxp

with by the Declaratory Act.

issue between the parties to this appeal, and I have come to the
clear opinion that on this question the appellants are wrong.

(GENERAL

This is the great question at A\bEMBLl OF)

Ov LRTOUN
(Lonn)

I come to this conclusion after a careful examination of the M”"“s““

powers of the Greneral Assembly as contained in the documents
before referred to. These powers are, in my opinion, as funda-
mental in the constitution of the Free Church of Scotland, and

as essential to its preservation, as any of the doctrines in the -

Confession or other subordinate standards.

The appellants made a great point of the alteration made by
this Declaratory Act in the fundamental doctrine of the Free
Church respecting the principle of Establishment, by which I
understand is meant the duty of the State to promote religion,
and especially the Presbyterian religion, as set forth in the
Westminster Confession, and sanctioned by Parliament as
already mentioned. Chapter XXIII., Article III., of the Con-
fession declares what in the view of the Church of Scotland is
the duty of the State. Its language is very general, and leaves
the State to determine in what manner it will perform such
duty. Some, at all events, of the founders of the Free Church
attached great importance to this principle of Establishment
which was not held by all Scotch Presbyterian Churches. But
it does not follow that this principle was to be tenaciously
adhered to for all time, and that no future General Assembly
should have power to modify or relax it if owing to changes of
opinion or other circumstances the General Assembly of the
Free Church deliberately came to the conclusion that the preser-
vation and healthy growth of the Free Church required the
principle to be reconsidered.

I cannot come to the conclusion that the view taken in 1843
of the duty of the State was a fundamental doctrine admitting
of no explanation or modification. Dr. Chalmers’ address
adopted by the Free Church shews that he and its then members
would have strenuously opposed the change made, but it does

XOL\G

Lord Lindley.
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H.L.(Se) not follow that he or they would have denied the power of

3 j'l
a‘v«:; 1904
%

a future General Assembly to make such change after due

Laand . -
Eﬁ . Trez Crvrox deliberation.

ok SCOTLAND
(GENERAL

v
OVERTOUN
(LoEp).

MACALISTER

.
Youne.

Lord Lindley.

As I understand the matter, the Free Church can and does

AssexmLy oF) fulfil all her spiritual functions without any State aid, and the

attempt to obtain aid from the State, whilst repudiating all State
control, has proved a failure. This doctrine as to the duty of
the State whether best described as a political or a religious
doctrine is a doctrine which the General Assembly could, in my
opinion, repeal or modify as might be expedient.

In 1900 the Act uniting the two Churches was passed by
the Free Church of Scotland after complying with all the con-
ditions of the Barrier Act. The Act was dated October 31,
1900, and the two Churches were then formed into one under
the name of the United Free Church of Scotland, and its
supreme governing body was designated the General Assembly
of the United Free Church of Scotland. Having regard to
the constitution of the Free Church, I cannot agree that this
union could only be legally valid if assented to by all the
members of the Free Church.

As part of this transaction the property held for the Free
Church by its trustees was ordered to be conveyed to a new
body of trustees for the United Free Church, and this was
done; but a dissentient minority protested.

This transfer is complained of by the pursuers and is sought
to be set nside. But having regard to the trusts on which the
property of the Free Church was held, and to the powers of
its General Assembly, the pursuers have, in my opinion, com-
pletely failed to prove any breach of trust or misapplication of
the property of the Church. The United Free Church is the
Free Church lawfully enlarged ; the individuals entitled to the
use and enjoyment of the Church property are lawfully more
numerous than before. The pursuers in the first appeal have
not been unlawfully excluded from such use and enjoyment.

There is no evidence that any person has been deprived of the
use and enjoyment of any property held in trust for the Free
Church or the United Free Church, or any congregation of
either, except a few ministers represented by the appellants in

A.C. AND PRIVY COUNCIL.

Lhe second appeal who repudiate the authority of the General

ssembly of the Ff'ee Church to make the changes complained
of, .a.nd. who by their own conduct have deprived themselves of
.thelr right to the benefit of the trusts on which such propert
1s held. Both appeals are based on the erroneous viewpth }t,
the Free Church had no freedom, but that it was bound ha.jd
and fast -to certain doctrines expressed in language admitting
for all glm_e of only one meaning. I am quitz unable s:
a‘os tilea‘g:r it. The struggle for liberty was not 80 abortive

In the course of the argument many statutes and decisions
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Frer CrURCH
OF SCOTLAND

(GENERAL
ASSEMBLY OF)
v
OvERTOUN
(Lorp).
MacaLisTER
v.
Youna.

Lord Lindiey.

were referred to. Those which related to conflicts with the ... =

Established Church of Scotland are not so important for the

present purpose as those which relate to disputes between

members of non-established Churches. The decisions relati
to the Established Church (namely, the Auchterarder C 3 H;.g
a,nd. other Scotch cases referred to in argument) woualile (b)
all-important if your Lordships had to consider the validig, ?
i;:tssdo:.le lzly tkfle General Assembly of the Established Cliu);:h
cotland; for that Church i

Westminster Confession and Acis goofvizsee(ingft cl)glllllty l;y g
sta.tut?ry enactments which make reform in yk,xer d ati? Ry
Wf)rshlp, discipline, and government difficult, if not i o 1_155'
without legislation. But the Free Church is, o e
these fetters.

As formed in 1843 the Free Church was purely a volunt
reh-glous ass.ocia.tion, both Christian and Protestant aré’
belleYed by its founders to be divinely instituted rof, in
doctrines based on the Scriptures and the old ,suI;)org'Ssmg
standards, 'goverm'ng itself by certain rules, and row'dimate
representative assembly of its own for explaining iIt)s doci:n'g .
:and for preserving the association by making such cha,ncrrm'es
its w?rship, discipline, and government ascmiaht be ? . 12
expefhent after consulting the whole body as reauired bo:i
Barrier Act. A trust for the Free Church is in my o inion
a trust for such persons as shall hold the doctrines alfd spll?]o'n
In ecclesiastical matters to the government and discli] llimt

(1) 2 Robert. 25. (Special report.) pe

emancipated from
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H,L.(So) adopted by the founders offthe F;ee Cin:r;};; ;v;)t)l,l ii:h (;Ziﬁl
i ay be made from time e :

}3&* (::Slzzxsbl{;so;ntgat Church, provided the COPdlthDS reqltlnrec'i1 bijg
I‘:IFE;CST};KT: the Barrier Act are observed, and prov1ded'the Chure
z\ggﬁ?gl’) preserved as a Reformed Church with Presbj,jterla.n governn;lerzt;

There is no statutory or other la.wlwhlch makeshsu%V i
association illegal or which con?pels it t'o accept td'e%l st
MacAUSTER pinster Confession, whether Wlth.or w1th01.1t gni 1nl sub:

Youvse. The founders of the Free Church .dlc.i accept 1t, vut 3 -{1 >
Lo Lindley. ject to the powers which they insisted were Vesfe 1 the

— General Assembly of that Church. So long, therefore, as
(IR General Assembly does not exceed those powers, or act cox'lttral"y“

to some statutory or other law of. ‘§cot1and, or cox.nmlf:;y
breach of trust as above explained, it is not the functnox:ti) ; by
civil Court to interfere with it. This I regarfi asl;e eA'k):
‘the decision of your Liordships’ H-ou'se in .Crazgda dzve v. ;pth
man (1), Forbes v. Eden (2), and is in entire acc?rt.ance wthe
the general law of trusts applicable to sgch assocla 1‘01351 .al.;' e
Tree Church: see Attorney-General v. Pearson 3); Milliga
v. Mitchell (4); Long v. Bishop of Cape To'wn.'(.5) ) o
The distinction between an erroneous demsmrfb . yt a t(:ery
having juisdiction to deal with a partl.cul'a.r.su. jec -x‘na. th;
and a decision by a body having no 1urlsdlctlonb owir w
matter decided, is familiar to all lawye.rs, and must ets ea l;c);
borne in mind in this case. In passing the ]?eclara. Or{hing
in 1892 and the Act of Union of 1900 I' can discover :110 vet;
ultra vires or contrary to any law. Still less can I disco

.
QVERTOUN
(LORD).

i i interpretation .
anything ultra vires or contrary to law in the interp

put by the General Assembly of the Fre.e Churcp otr;1 So;iz;;f_
the articles in the Westminster Confession, or 1n ed o
tions made in the declarations and forms to ‘Ee ??lelows
signed by the ministers and officers of the Churc h X olome
that, in my opinion, the transfer of property whic

. . .
plained of (and which was simply consequential on the Act
(1) 1 Dow 1,16 “@) (1837) 3 My. & Cr. 72; 45
ow, 1, 16.

568. R. R. 218.

@ Lo 5 1863) 1 Moo. P. C. (N.8)
.353; TR R (8 (
10%3) @i 8 Her 411, 461.

[
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g
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of Assembly of 1892

contrary to any law,
impeached.

The foregoing observations apply to both appeals ;
- second appeal appears to me to

first. I regret that any ministers should have been excluded
from their offices; but the trusts declared by the model trust
deed are clear and explicit, and their validity cannot be
questioned by those who have no title to the property to
which it applies except under the provisions of that deed.
There has been no breach of the trusts declared by the model
trust deed. o .
My Lords, I might have contented myself with saying that
I concurred in the decision of the Court of Session; but the
question between the parties is of such great importance, and
its solution requires a careful study of so many documents,
statutes, and decisions, that I considered I should not be
adequately discharging my duty to this House if I did not set
forth, as clearly as I could, the reasons which have induced
me to give my voice for the dismissal of both appeals with costs.

Lorp ALVERSTONE. My Lords, inasmuch as I am differing

in a Scottish appeal from the judgment of the Liord Ordinary,.
affirmed unanimously by the Second Division of the Court of
Session, I think it only right that I should
for the judgment which I am about to give.

The question raised by these appeals is whether funds
invested in the names of trustees, and real property held on
trust for behoof of the Free Church of Scotland, have been
dealt with in a way which constitutes a breach of trust. Both
classes of property are now being applied, or it is proposed to
apply them, for the purposes of the United Free Church, being
a body of Christians formed by a union, or attempted union, of
a great majority of the ministers and elders of the Free
Church of Scotland with the ministers and elders of the

United Presbyterian Church of Scotland, and the point to be
decided is whether,

state my reasons

having regard to the purposes for which
the money and property were originally subscribed, given,

703

and 1900) was neither ultra vires nor H. L. (So)
and cannot therefore be successfully

1904

——

Frer CHURCH
but the ©oF Scorraxo

(GENERAL

present less difﬁculty than the Assexsry oF)

I’
OverTouN
(Lorb).
MACALISTER
.
Yoone.

Lord Lindley,
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H. L. (So) bequeathed, or conveyed, such application constitutes & breach
190+  of trust.

o~

¥ree Cuvaen L€ union, or attempted union, was assented to and approved
oF SCOTLAND of hy g very large majority of the ministers and elders and
(GENERAL
Assexnuy oF) congregations of the Free Church ; the actual numbers are no -
o\-f,:'mgx material, but, as I understand, all except some thirty of the
(LomD).  ministers approved of the proposed union; but the dissenting
MACAQUSTE“ minority represent a very considerable body of adherents to
Youne.  congregations of the Free Church who do not approve of, and
Lord Alverstone SOIOE of whom have protested against, the proposed union.
a— The law applicable to funds which have been given for the
purpose of a voluntary association such as the Free Church is
well settled, and it is not necessary for me to do more than
refer to the decision of your Liordships’ House in Craigdallie v.
Aikman (1) to shew that such funds, in the absence of express
provision, must be applied for the benefit of those who adhere
to the original principles of the founders. If the terms of the
foundation of the trust provide for the case of schism the
Courts will give effect to them, but if there be no such provision,
the cestuis que trust are those who adhere to the fundamental
principles upon which the association was founded.
~ The Free Church of Scotland was formed in the year 1843
by what is called * the Disruption,” or, in other words, the
secession from the Established Church of Scotland of a large
body of the ministers of the Established Church, who renounced
entirely the pecuniary benefits of their connection with the
establishment in maintenance of & protest which they had
made against the interference by the civil Courts with rights
which they considered to be the rights of the Church.
It is not necessary to trace the history of the Established
Church down to 1843, or the history of the various secessions
which had taken place before that date, but it is sufficient to
say that those who founded the Free Church separated from
the Established Church, not upon any question of doctrine, but
solely upon the ground which I have just mentioned, and
which ground is in no way inconsistent with the principle of
Establishment.

(1) 1 Dow, 1, 16.
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H.L.(Sc) commencement of its history, and naturally so, because, in the
190+ first place, it justified the action of those who had seceded by
I“u;&‘mnm proclaiming that they were not schismatics, and, in the second

Oz(}sgf;;::" place, the founders of the Church hoped that a change in the

ASSEMBLY oF) l]aw might be effected which would enable them to return to

Overors the Hstablishment.” And Liord Trayner says, in even more
(Lorp). emphatic language (1) : * The Free Church, from its constitu-
MacatsTER tion in 1843 down (at least) to its union with the United
Yotwe. Presbyterian Church, professed the Establishment principle.”
Lord Alverstone And : ‘It was the feature of the Free Church (prior to the
il union) which distinguished it from all other Presbyterian

Churches in Scotland, that it was the only Presbyterian Church

Establishment principle.”

I am aware their Liordships in other partsof their judgments
expressed the view that the principle either cannot be regarded
as fundamental, or was one from which the General Assembly
of the Free Church had power to depart; but I refer to these
passages at present only for the purpose of shewing that,
having regard to the views held by the founders of the Free
Church with reference to the Establishment, their union with
the two then existing Churches, which subsequently united to
form the United Presbyterian Church, would not at that date,
1843, have been possible.

In view, however, of the great importance of the question,
and inasmuch as opinions have been expressed that the prin-
ciple of Establishment cannot be regarded as fundamental, I
think it right, as briefly as possible, to examine the question
for myself, and to state the reasons which have led me to the
conclusion that it was regarded as a fundamental and essential
principle of the Free Church at its foundation, for very many
years afterwards, and, as I think, down to the time of the
union with the United Presbyterian Church in 1900. Reliance
was placed by the appellants upon the language of Article IIL
of Chapter XXIII. of the Westminster Confession, which is as
follows: *The civil magistrate may not assume to himself
the administration of the Word and Sacraments or of the

(1) 4 F. at p. 1113,

" not connected with the State which professed to hold the': &

AR
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power of the Keys of the Kingdom of Heaven: yet he hath H. L. (Sc)
authority, and it is his duty to take order that unity and peace 1904
be preserved in the Church, that the truth of God be kept pure Fnz;&mcn

and entire, that all blasphemies and heresies be suppressed, all 0?(}8;:3{;:;1)

“corruptions and abuses in worship and discipline prevented or ASbEﬂBLY oF)

reformed, and all the ordinances of God duly settled, adminis- Oventoux
tered and observed. For the better effecting whereof he hath (X%

power to call SBynods, to be present at them, and to provide M‘C“;‘STE“
that whatsoever is transacted in themy be according to the  Yousa.

mind of God.” (1) Lord Alverstone
It was strongly urged by the respondents that that article  —
does not enunciate the principle of Establishment or Endow-
ment. As regards Endowment the observation is probably @'~
well founded, but even taking the article by itself, in my
opinion it distinctly embodies the principle of Establishment.
Whether this be so or not is not very material upon the point
of view which I am at present considering; the more impor-
tant question is, How was it regarded by the founders of the
Free Church ?
The first important document is that of May 30, 1842. This
was a claim, declaration, and protest made by then ministers
of the Established Church before their secession ; it is there-
fore not to be expected that the references to Establishment
would be very distinct, but a passage (2) occurs which has not
been quoted, and which is in the following words: ¢ And
whereas this Church, highly valuing as she has ever done her
connection on the terms contained in the statutes hereinbefore
recited with the State, and her possession of the temporal
benefits thereby secured to her for the advantage of the people,
must nevertheless, even at the risk and hazard of the loss of
that connection and of these public benefits—deeply as she
would deplore and deprecate such a result for herself and the
nation—persevere.”
This passage of the declaration which follows, and the con-
cluding words of the Protest (3), shew that even in a.docu-
ment in which a claim was being made by members of an

(1) See Appx. E, p. 733. (2) See Appx. G, p. 737.
(3) See Appx. G, p. T41.
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H.L.(Sc) Established Chureh to spiritual independence they thought it
1904  right to point out the importance which the signatories attached
rrer Cnvren to the principle of Establishment. The princ.iple 1s, moreover,
°§GS§3§’;2:D emphatically enunciated in the document entitled, ‘“ The Pro-
AsseMpy oF) test of the Commissioners to the General Assembly, on the
Overrovs  18th May, 1843.” (1) This being the first Assembly of the then
(Lorp). newly-formed Free Church, the words are of such importance
MacatisteR that T think it right to quote them : * And finally while firmly
Yous. asserting the right and duty of the civil magistrate to maintain
Lord Alverstone and support an establishment of religion in accordance with
- God’s Word, and reserving to ourselves and our successors to

strive by all lawful means as opportunity shall, in God’s good

agreeably to the Scriptures and in implement of the statutes of
the Kingdom of Scotland and the obligations of the Treaty of
TUnion as understood by us and our ancestors, but acknowledging
that we do not hold ourselves at liberty to retain the benefits of
the Establishment while we cannot comply with the conditions
now to be deemed thereto attached.”

It is, in my opinion, significant and to be borne in mind,
that this protest was one of the first official acts of the Free
Church. As far as I know, there is no document or evidence
which suggest that there was at the time of which I am speak-
ing, namely, the year 1843, any doubt or difference of opinion
as to that which was understood by the expression the HEstab-
lishment principle ; but it is sufficient for my purpose to quote
two passages from the Pastoral Address of May 30, 1843 (2),
which was embodied in an Act of the Assembly of the Free
Church, and to which the ministers were directed to call the
attention of their people on June 15, 1843. These passages
from that address state the principle as follows: * It was ever
held by the Established Church indeed that the Church a,r}d
the State being equally ordinances of God, and having certain
common objects connected with His glory and the social wel-
fare, might and ought to unite in a joint acknowledgment
of Christ, and in the employment of the means and resources
belonging to them respectively for the advancement of His
(2) Ante, p. 530,

(1) See Appx. G, p. 741,

providence be offered, to secure the performance of this duty

A. C. ~ AND PRIVY COUNCIL. 709

. cause.” And later: “So upon the other hand the State held H. L. (sc)

directly and exclusively from God, and was entitled and bound 1904

to exercise under its responsibility to Him alone its entire FBEEV(;“C"
secular sovereignty, including therein whatever it was com- 0?(?53;:2:“
petent for or binding upon the State to do about sacred things AssexsLy or)
or in relation to the Church, as, for example, endowing and Ovarrovs
establishing the Church and fixing the terms and conditions of (L8

that establishment.” MACAvmsm:
These passages shew clearly what was understood by the Youxe.

founders of the Free Church as the Establishment principle. Lo Alvecsione
I will not quote again the passage from Dr. Chalmers’ —
speech in 1843, to which such frequent reference was made,

. but it is impossible to read it without being satisfied that he

at least made the principle of Establishment one of the funda.
mental principles of the Free Church, and that his view was
adopted unanimously by the Assembly on May 20, who directed
that an account of the proceedings of the previous meeting
should be sent to the ministers and friends, which account
should contain Dr. Chalmers’ address as Moderator. It should
be noted in passing that the protest of May 18, 1843, was
directed to be recorded at the commencement of the presbytery
books, and I have not the slightest doubt that those documents
to which I have referred were regarded by the ministers and
members of the Church as formulating the essential principles
upon which the Free Church was founded. It was a time of
great excitement, and the attention of the Free Church ministers
and their congregations and friends throughout the country
would be closely directed to these important documents, and T
doubt not that every line would be closely criticized and
considered. A ‘
There is, moreover, a remarkable confirmation of this view
in the language used in reply to the addresses received from
other Congregational Churches in other parts of the kingdom
in the year 1843. T need scarcely point out that in replying to
such addresses the elders of the Free Church would have no
object in criticizing, still less in traversing. any opinions which
had been expressed in addresses of a friendly character trans-

mitted to them, and this gives greater force to the language
A. C. 1904, 3 3B
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L. (Sc) used in reply to such addresses, of which I would cite the two
1004 passages set out in the documents before us: ‘ But you mis-
IREE T onuncr apprehend the nature of the movement which we have made in
Och;g:ﬁi:” supposing that we have in the least degree altered our views
AseABLY or) respecting the lawfulness and the desirableness of a right
Ovestors connection between Church and State ™ (Printed Papers,
(1.o8D). Appendix D, p. 21). * History and experience have convinced
“A“”STE“ us that there is a form of alliance which is at once practicable
Yovxs. and agreeable to Scripture and highly beneficial. We have
r.nm',g{nmne renounced the temporal advantages of the Scottish Ecclesias-

—_— tical Establishment, not in consequence of any alteration in

our views on this subject, but because the Civil Courts had
of an infatuated Government, had sanctioned that violation "
(Appendix D, p. 25).

I pause here to notice an argument strongly urged before
us on behalf of the respondents, and which appears to have
had weight with the Lord Ordinary and the judges of the
Second Division, namely, that the passages in the documents
leading up to the foundation of the Free Church, and in the

. preamble to the Act of 1846, to which I shall refer, were
parenthetical and related to the action of third persons, namely,
the civil magistrates, and not of the Church itself. So far
from weakening the force of the declaration, couched in the
terms in which it is, the fact, in my opinion, gives it additional
weight. The separation was in no way prowmoted because the
dissenting ministers objected to the principle of Establishment ;
that principle was not attacked by the claims of the Courts
against which they had protested, and yet its recognition is
considered of such great importance as to receive the prominent
notice which I have quoted. Then with reference to the argu-
ment that it relates to the action of third parties, also strongly
pressed upon us, I am unable to see how such an argument
assists the respondents. It seems tome also to give additional
weight to the firm assertion of the right and duty of Churches
to support the State in the performance of its duty towards
religion by the medium and through the agency of an Established
Church, which assertion the protesting ministers were making.

violated our constitution ; and Parliament, under the guidance ..’
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It seems to me, moreover, that a brief consideration of the H.L.(Sc)
Establishment principle as contrasted with the principle of 1904
Disestablishment is sufficient to shew its fundamental or yggp Gauncu
essential character. The one seeks to enforce the paramount OE(‘GS;:\O;I:‘;::D
duty of the State in its official capacity to recognise religion, ASSEMBLY OF)

to maintain and support the Church; the other desires to see Oventory
all connection between the State and the Church broken down (M

and destroyed, and to prevent the State from exercising any DMACALSTER
v,

control whatever over the Church in any capacity, and, of Youve.

course, from endowing or assisting to maintain a church ; and L Alverstone

if, as I shall point out later, the United Presbyterian Church -

. certainly considered any civil establishment of religion unscrip- .

tural and- unjust, it is difficult to understand how such a S
distinction between the views held by two Churches can be
regarded as otherwise than fundamental and essential.

Nor does it seem to me that the suggestion made by Lord
Trayner that the different view taken on this question by the
Free Church and the United Presbyterian is a matter of polity
and not a matter of faith makes any substantial difference. In
one sense the questions on which the Free Chuxch separated
from the Establishment were not matters of faith, but, in my
opinion, the difference between the Free Church and the United
Presbyterian was a difference, not on a mere matter of detail
but upon a fundamental principle. ’

For these reasons I have arrived at the conclusion that the

~ founders of the Free Church regarded the Establishment

principle, not only as one of the very greatest importance, but
as fundamental and essential, and that at that date uniom’
between the Free Church and either of the Churches subse-
quently forming the United Presbyterian Church would have
been out of the question.

If T am right in this view, its bearing on the question raised
before us is of the greatest importance. It cannot, in my
opinion, be questioned that the documents to which I have
referred and the principles which they embody were the
documents upon the basis of which the donors of a very large
proportion of the trust funds, the application of which is in
question in this case, made their gifts and donations, and upon

3 3B 2
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H.L. (Sc) the faith of which also the real property im question was
1904 conveyed.
Fu;(;mc“ This conclusion leads me to consider whether the history of

OE(GS‘;fgﬁn the Free Church since 1843 and events since that date support

AssEBLY OF) the view that that property held for its behoof may without
Ovesrovs  breach of trust be applied for the purposes of a Church which
(Lom)- cupports the principle of Disestablishment. I pass, therefore,

MAC“;M“ to consider briefly the history of the Free Church upon this

Yooxe.  point from 1843 to 1900.

l.ord:xEnwne In the year 1846 we find the Church thinking it right to

2 geclare thatshe  firmly maintains the same scriptural principles

religion and the Church of Christ for which she has hitherto
contended.” I regard this as a distinct recognition of the
Establishment principle, and in no way weakened by the
words following, which disclaim intolerant or persecuting
principles. Five years later—in the year 1851—in a formal
Act and Declaration of the Assembly the principle of Establish-
ment is again recognised as of the highest importance; the
words used are: “ Holding firmly to the last as she holds still,
and through God’s grace will ever hold, that it is the duty of
civil rulers to recognise the truth of God according to His
Word, and to promote and support the Kingdom of Christ
without assuming any jurisdiction in it or any power over it,
and deeply sensible, moreover, of the advantages resulting to
the community at large, and especially to its most destitute
portions, from the public endowment of pastoral charges among
them.” ’

Again, in the year 1833, the Church, in emphatic language,
reaffirms the principle, calling special attention to that of
Tstablishment :  That this Church maintains unaltered and
uncompromised the principles set forth in the claim, declara-
tion, and protest of 1842, and the protest of 1843, relative to
the lawfulness and obligation of a Scriptural alliance between
{he Church of Christ and the State, and the conditions upon
which such an alliance ought to be regulated.”

Tn the year 1864, when the question of union between the
PFree Church and the United Presbyterian Church was actually

. as to the duties of nations and their rulers in reference to true,:;
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under discussion, the committee of the Free Church stated, as H. L. (S8c)
one of its distinctive principles, that, as an act of homage to 1904
Christ, it is the duty of the civil magistrate, when necessary Fns;&mcu
or expedient, to employ the national resources in aid of the 02553;;::"
Church ; and again, in the year 1867, the principle is enun- ASSEMBLY OF)
ciated in even stronger language: ‘“ As an act of national Ovenroun
homage to Christ the civil magistrate ought, when necessary (LoRrb).
and expedient, to afford aid from the national resources to the MACALISTER
cause of Christ, provided always that in doing so, while Youse.
reserving full control over his own gift, he abstain from all Lora Atverstone
wuthoritative interference in the internal governmeént of the el

2% Church.” : ' B

Later, in the year 1873, when dealing with the question of -
eligibility of ministers, the General Assembly declared that it
adhered to the great fundamental principle of the Church under
two heads, the second of which was as follows: ‘* Secondly,
the prerogative of the Liord Jesus Christ as Head over all things
to his Church, and supreme over nations and their rulers, who
are consequently bound collectively and officially as well as
individually and personally to own and honour His authority
to further the interests of His holy religion.”

These passages from the proceedings of the ¥ree Church
satisfy me that for a period of thirty years after the Free
Church was founded the Establishment principle was regarded
as fundamental, and T doubt not that during that period, and
in reliance on that principle, a considerable part of the property
in question was given and conveyed to trustees for behoof of
the Free Church.

It was suggested by the respondents that the union of the
Free Church with the Church known as the United Original
Seceders in the year 1852, and with the Reformed Presbyterian
Church in 1876, afforded arguments in support of the union
with the United Presbyterian in the year 1900. I am wholly
unable to follow that argument. I do not propose to trace
the history of the two Churches with which the Free Church
united beyond saying that, as far as I can gather from the
papers, the Free Church, in uniting with them, in no way
abandoned or altered any one of the principles which it had
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H.L.(Sc) professed in the year 1843, but, on the contrary, both the
1904 united Churches represented that they were in complete sym-
¥res Groncn Pathy with the Free Church. As regards the United Original
" °‘E§gi’g::” Seceders, it is only necessary to examine the representation and

1 *S‘E“BLY or) appeal made by the Synod of that Church in the year 1852 to
; Ovewrous see that their union with the Free Church was based upon

: (ot and only consistent with the view that the Free Church stillk
i MACALISTE® gintained the Establishment principle. In the case of the
i‘ . .

i Youxe.

Reformed Presbyterian Church the statement in the Act of
Lord Alverstone Union that the United Churches accept the preamble to

&t Article XTI. of the Free Church Assembly, 1846, which I have
already cited, proves, in my opinion, that the maintenance of

the Free Church and the Reformed Presbyterian.

The action of the Free Church in the years 1892 and 1894,
; though it must be considered in connection with the guestion
of the powers of the General Assembly, has, in ‘my opinion,
very little, if any, bearing upon the point which I am at
present discussing. In the first place, these acts were objected
to; but I would point out that although the Act of 1892,
which is undoubtedly of great importance upon the second
branch of the case, has no direct bearing upon the gquestion
1,, of Kstablishment, one of the main grounds of objection and
protest was stated in the following terms (Appendix A, p. 134) :
‘““ Because under the head which refers to intolerant and perse-
i cuting principles which is to take the place of the present
; preamble to the formula, all reference to the duties of nations
: 1 and their rulers to true religion and the Church of Christ as
A therein set forth is wholly omitted.”

It now becomes necessary to consider the position of the
United Presbyterian Church in reference to the Establishment
principle. The possibility of a union of the Free Church with
other bodies of Christians was undoubtedly contemplated by its
founders : two such unions have in fact taken place; it becomes
therefore of importance to consider whether or not the United
Presbyterian Church was a Church with which the Free Church
could properly unite, and whether it would be a breach of trust
to apply funds held in trust for behoof of the Free Church as

"% the Establishment principle was the basis of union between .

mw<wmnw—m\,‘,~ﬂa !
A ORI TN P NG L ST OREPNLLL
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originally constituted to the purposes of the united body, now

the United Free Church. In my opinion this matter does not
admit of serious doubt. I am aware it was argued by the
respondents that the United Presbyterian Church between the
years 1847 and 1900 might, without breach of trust, have
united with the Establishment, or applied its funds in aid of
Tistablishment, and it was contended by Mr. Haldane that the
United Free Church could do so without impropriety. With-
out referring to all the documents which, I think, negative this
contention, I would call attention to the view held by the United
Presbyterian Church, as stated in the report of 1864, which

. seems to me to be wholly inconsistent with the argument:

“ That inasmuch as the civil magistrate has no authority in
spiritual things, and as the employment of force in such matters
is opposed to the spirit and precepts of Christianity, it is not
within his province to legislate as to what is true in religion ;
to preiscribe a creed or form of worship to his subjects, or to
endow the Church from national resources; that Jesus Christ
as sole King and Head of His Church has enjoined upon His
people to provide for maintaining and extending it by free-will
offerings, and this being Christ’s ordinance it excludes State
aid for these purposes; and that adherence to it is the true safe-
guard of the Church’s independence.” (1) And again in 1867 :
“ That 1t 1s not competent to the civil magistrate to give legis-
lative sanction to any creed in the way of setting up a civil
establishment of religion, nor is it within his province to pro-
vide for the expense of the ministrations of religion out of the
national resources, that Jesus Christ as sole King and Head of
His Church has enjoined upon His people to provide for main-
taining and extending it by free-will offerings; that this being
the ordinance of Christ it excludes State aid for these purposes,
and that adherence to it is the true safeguard of the Church’s
independence. Moreover, though uniformity of opinion with
respect to civil establishments of religion is not a term of com-
munion in the United Presbyterian Church, yet the views on
this subject held and universally acted upon are opposed to these
institutions.” (2)

(1) See Appx. L, p. 755

(2) Ante, p. 539.
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H.L.(Se) Further, I am wholly unable to reconcile this argument
1904 with the statement proved in evidence, and published in 1897
Fres Onunor O0 behalf of the United Presbyterian Church. In that year
0‘(5;?:;“:" a tract, No. XXV., prepared by the committee of the United
\ssmmu o) Presbyterian Church on the disestablishment and disendow-
Ovewrors ment of the Established Churches of England and Scotland,
(omp).  \vas issued by the United Presbyterian Church and sent to
Macauster g)] the ministers of the ¥Free and Established Churches. In
Youse.  that tract not only is it stated that the United Presbyterian
Lord Alverstone Church maintains as one of its most distinctive principles

—~  that it is not the province of the State to establish and

endow the Christian Church, but that civil establishments_’_?_\
of religion are unscriptural and unjust. In the face of these -

documents it seems to me impossible to adopt the contention
of the respondents; but here, again, I should be justified
in relying upon the opinion of their Lordships in the Scotch
Court. In the course of his judgment Lord Low said
(Appendix D, p. 58): “On the other hand it seems to me
to be equally certain that the United Presbyterian Church
never read the Confession of Faith as laying down that it is
the right and duty of the civil magistrate to maintain and
support an Established Church. There does not appear to be
any material difference between the two Churches upon the
point so far as their standards are concerned, but the view of
the United Presbyterian Church as a whole has always been
that it is not within the province of the civil magistrate to
endow the Church out of public funds, and that the Church
ought not to accept State aid, but ought to be maintained by
the free-will offerings of its members.” Lord Trayner, more-
over, states in emphatic terms that the United Presbyterian
Church had, throughout the whole penod of its existence,
repudiated the Establishment principle.

With reference to the attitude of the United Free Church,
and the possibility of its adopting a different view, the state-
ments in the resolutions of the Assembly of the United Free
Church, passed in the years 1901 and 1902, to the effect that
the Establishment was objectionable on principle, and recording
its testimony in favour of disestablishment of the Established

TR
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Church of Scotland, which statements were not attempted to H.L.(Sc)
be qualified by the counsel for the respondents, are, in my 1904

opinion, conclusive against any such contention. S
The only argument on this point remaining to be noticed is °F Scoruase

that which was founded upon the documents agreed to by the Aéig}ii‘g?)
Assembly of the Free Church and the Synod of the United OveRToUy
Presbyterian Church at the time of union. (Lorp).

These documents transfer and convey all the property and M““-m“
funds of the Free Church of Scotland to the united body; but Yooxa,
1t was said that the modified forms of questions formulated by vord Alversions
the General Assembly of the United Free Church in the year o
1900 were not inconsistent with the principle of Establishment,
in so far as that was a fundamental principle of the Freey
Church, and that office-bearers were left free to hold their own
individual views on this question.

If T am right in the view which I have endeavoured to
express, that the principle of Establishment was regarded by
the founders of the Free Church as a fundamental principle of
that Church, and was so maintained for a period of more than
thirty years after its foundation, the fact that the Free Church
of Scotland, in uniting with a Church pledged to disestablish-
ment principles, and regarding civil establishments of religion
as unseriptural and unjust, had agreed to treat the matter as
an open question, seems to me entirely beside the mark for the
purposes of the present discussion. The respondents must
justify not only a nominal union, but the claim to apply the
trust funds to the purpose of the united body, and to dispossess,
as they have attempted to do, the Free Church ministers who
have declined to join the United Free Church from the
possession of their manses and churches. Unless the respond-
ents can make good their point that the application of the
moneys for the purpose of the united body does not amount
to a breach of trust, the fact that they agreed for the pur-

- pose of the union not to raise any question cannot afford a

justification.

The only remaining point which requires notice upon this
part of the case is the argument that the terms of the model
trust deed, which was settled by a committee of the Free
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H.L (S¢) Church and approved by the Assembly in 1844, justifies the
1904 transfer of the property to the united body. This argument is
y-ggmmcu based mainly upon the first and fourth trusts, and incidentally
OF BCOTLAYD non the ninth trust. The object of this trast deed was
Asseniy o) undoubtedly to ensure that the property should be held for the
OvEvTOT purposes of the Free Church as originally constituted. It
(Lowo) proceeds upon a general outline of the history of the Estab-
MACMISTER Jished Church, the disruption, and the subsequent formation
Youse. of the Free Church. The first trust was, in my opinion, a
Low Alverstone provision not unnatural from a conveyancing point of view,
o that the trust should not cease in the event of the I'ree Church

of Scotland uniting with themselves other bodies of Christians. ..
It would in my judgment be contrary to every rule of law

applicable to such a case to hold that it gave the Assembly of
the Free Church power by mere union to divert the funds to a
body which did not conform to the fundamental principles of
the Free Church. Still less can the respondents rely upon
the fourth trust, which was the natural sequence of the recital
(Appendix A, pp. 66 and 67), as to the continuation of the
form of Church government by Kirk Sessions, Presbyteries,
Provincial Synods, and General Assemblies, and bestowed
upon the General Assembly of the Free Church the same
powers as those which had been enjoyed and claimed by the
Assembly of the Established Church. The ninth clause not
only affords no argument for the respondents, but incidentally
supports the contention of the appellants. The majority who
consented to the union with the United Presbyterian Church
did not purport to carry out the object of the protest of
May 18, 1843, more faithfully than the appellants who are
the minority. Clause 9 only contemplates an apportionment
or division in the event of a section not less than one-third
of the whole of the ordained ministers claiming to be carrying
out the objects of the protest more faithfully than the others.
In my opinion, this acceniuates the extreme importance
attached by the Church at its foundation to the protest of
May 18, 1843, and would make it entirely ultra vires of a
section of ministers, purporting to act under the ninth trust,
to disregard the assertion of right and duty therein made,

e b e
- i i
%
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and to claim under this clause to associate itself with a body H.L.(Se)
which was openly promoting disestablishment. 1904

It is contended by the respondents—and this is really the ygep cugrcs
foundation of the judgment of Tiord Young—that the General °§G§§$;:’;”
Assembly had power to legislate in such matters, and to VSBMBL\ or)
abandon the Establishment principle, even though and not- Oyerrous
withstanding that it may have been one of the fundamental (o>
principles of the Free Church. This question has & bearing MA“U““““
upon the second ground relied upon by the appellants, namely,  Youa.
that the Assembly of the Free Church had departed from the ron Alverstone
‘Westminster Confession and the standard of the Church, and —-
had made changes in doctrine inconsistent with the fundamental o
principles of the Free Church. The powers of the Assembly e
of the Free Church were, in my opinion, no greater i relation
to the fundamental principles upon which that Church was
founded than were the powers of the Assembly of the
Established Church. IfI am right in the view which I have
ventured to express, that paragraph 8 of Article XXIII. of the
Westminster Confession, and the documents to which I have
referred as shewing the fundamental principles upon which
the Free Church was founded, did make—to adopt once more
the language of the Act of 1873—the Establishment principle
one of the great fundamental principles of the Church, I am
wholly at a loss to understand upon what ground it can be
said that the Assembly either of the Established Church or of
the Free Church had the right to permit its ministers and
elders to depart from that principle. I agree that the Barrier
Act, upon which so much reliance was placed by the respondents,
though it confers no.new powers, recognises that the General
Assembly possesses some powers of alteration with reference
to doctrine, worship, discipline, and government, but such
powers do not, in my opinion, include a power to subvert
or destroy fundamental and essential principles of the Church.

I have now to say a few words upon the second point upon
which reliance was placed by the appellants, to the effect
that the Free Church, by its Acts of 1892 and 1894, and
the Assembly of the United Free Church by their Acts of
October, 1900, with reference to the questions and formule
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H.L.(Sc.) to be used in the ordination and induction of ministers and
1904  office-bearers, have departed from the fundamental principle
i‘nmﬁuacu of the Free Church in the matter of doctrine, and particularly
OIEggg:ﬁﬁD in relation to the doctrine of predestination and free will as
Assemery or) set forth in the Westminster Confession.
Ovemtouy For reasons which I will briefly state, had this been the
(LorD). only ground upon which exception could be taken to the action
M‘C‘:‘“TE“ of the Assembly of the Free Church, I am not at present
Youwe. satisfied that it bas acted in excess of its powers.
hond Alverstone I do not wish to express a final opinion, as I do not consider
27 it necessary for the purpose of determining the legal rights of
the parties to these appeals; and further consideration might
satisfy me that the objection by the appellants that the
Assemblies of the Free Church and the United ¥Free Church
bave released their ministers and office-bearers from adherence
to the Westminster Confession, as such, has more weight than
I am at present disposed to attach toit. On the other hand,
the argument of the Dean of Faculty and Mr. Haldane satisfied
me that there are passages in the Westminster Confession and
in other standards of the Church which might require such
explanation and exposition as would fairly come within the
words used in the Barrier Act, “alteration in doctrine.”” I do
not feel myself competent, at any rate upon the information at
present before me, to express any final opinion upon such a
point, and I do not therefore propose to base my judgment
upon the second ground which was urged before us on behalf
of the appellants. '
Tt only remains to consider the position of the appellants and
their rights as a minority of the ministers and elders of the
Free Church representing congregations or portions of con-
gregations who are not prepared to join the United Free Church.
It is not contended that they have changed their principles; it
is not suggested that they have departed from any fundamental
or essential principle of the Free Church; it is not alleged
that they are not faithfully carrying out the objects of the
protest of May 18, 1843. The respondents are threatening to
attempt to eject them from their churches and manses, and to
deprive them of any right to participate in any funds of the
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Church, simply on the ground that they decline to become II L. (So)
members of the United Free Church. The decisions of the 190+
Court of Session in Craigie v. Marshall (1) and Couper v. FRE;&;UBC,,
Burn (2), unless overruled by your Liordships’ House, are °FGS°°“‘"”
. X . ’ ENERJ
wholly inconsistent, in my opinion, with any such right on -‘\gsmlﬂilﬁf‘zlr)
?he part of t.he respondents, and I am unable to support a OvenToux
judgment which would deprive the persons forming a minority (Lorp).
of their rights simply upon the grounds that they are unwilling AcALisTER
N v.

to become members of a body which has not only abandoned a  Youxa.
fundamental principle of the Church to which they belong, Len Alverston
but. supports a principle essentially different from that on i
which that Church was founded.

For these reasons, I am of opinion that the appeal should *:<i- -
be allowed.

FirsT APPEAL.

Ordered and adjudged, that the said interlocutors
complained of in the said appeal be, and
the same are hereby, reversed: And it is
Surther ordered that the cause be, and the
same 1s hereby, remitted back to the Court
of Session in Scotland, with a direction to
declare (1.) that the association or body of
Christians calling themselves the United Free
Church of Scotland has no right, title, or
interest in any part of the whole lands, pro-
perties, sums of money, and others which
stood wvested, as at the 30th day of October,
1900, dn the Right Hon. John Campbell,
Baron Qvertoun, and others, as general
trustees of the Free Church of Scotland; and
(2.) that the said appellants (pursuers) and
those adhering to and lawfully associated
with them, conform to the constitution of the
Free Church of Scotland, are and lawfully
represent the said Free Church of Scotland,
and are entitled to have the whole of said lands,

(1) 12 D, 523. _ - (2) 22 D. 120.
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property, and funds applied according to the
terms of the “trusts upon which they are
respectively held for behoof of themselves and
those so adhering to and associated with them,
and their successors, as constituting the true
and lawful Free Church of Scotland, and
that the defenders, the said Right Hon. John
Campbell, Baron QOvertoun, and others, as
general trustees aforesaid, or the defenders
second enumerated, or those of the defenders
in whose hands or under whose control the
said lands, property, and funds may be for

the time being, are bound to hold and apply

the same (subject always to the trusts after
mentioned) for behwof of the pursuers and
those adhering to and associated with them
as aforesaid, and subject to the lawful orders
of the General Assembly of the said Free
Churcl of Scotland, or its duly appointed
Commission for the time being, and in par-
ticular that they are bound to denude them-
selves of .the whole of said lands, property,
and funds in favour of such parties as may
be nominated as general trustees by a General
Assembly of the Free Church of Scotland, or
dts duly appointed Commission for the time
being, but subject always to the trusts upon
which the said lands, property, and funds
were respectively held by the said defenders
for behoof of the Free Church of Scotland
as at 80th October, 1900 ; and to do therein
as shall be just and consistent with this
judgment and direction : And it is further
ordered that the respondents do pay, or cause
to be paid, to the said appellants the costs of
the action in the Court of Session, and also
the costs incurred in respect of the said appeal
to this House, the amount of the said last-
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mentioned costs to be certified by the Clerk H.L.(Sc)

of the Parliaments: And it is also further — 1904

ordered that unless the costs, dc. Free Cuvnck
OF SCOTLAND

GENERAL
SECOND APPEAL. A§s;nmx oF)

v.

Ordered and adjudged, that the interlocutors com- OVERTOUN
plained of be reversed: and the cause be (LowD)
remitted back to the Court below, with direc- MACA;IST“
tions to assoilzie the defenders (appellants) — YOUN&:
Srom the conclusions of the action : and that
the respondents do pay the costs in this House
’cmd in the Court below.

Lords’ Journals August 1, 1904
Agents for appellants: Deacon, Gibson, Medcalf & Marriot,
for Stmpson & Marwick, W.S., Edinburgh.

Agents for respondents: Grahames, Currey & Spens, for
Cowan & Dalmahoy, W.S., Edinburgh.

APPENDIX. (1)

APPENDIX A.
Act 1560, c. 1 (Thomson’s Folio Acts, ii. 526).

xvil die dugusti.
The Confessioun of Fayth professed and beleved be the protestantis within the
Realme of Scotland publischeit be thame in Parliament and be the
estaitis thairof ratefeit and apprevit as hailsome and sound doctrine
groundit upoun the infallibill trewth of God’s word.
(Then comes a reference to Matthew xxiv.)
The estaitis of Scotland with the Inhabitantis of the samyn professing
Christ Jesus his holy evangell to thair naturall cuntrey men and to all utheris
Realmes and natiounis professing the samyn Christ Jesus with thame wische
grace mercie and peace fromn God the father of our Lord Jesus Christ with the
spreit of ryteous jugement for salutatioun.
Lang have we thristit deir brethren to have notifeit unto the warld the
soume of that doctrine quhilk we professit and for the quhilk we have sustenit
nfamy and dainger. . . .. Bot seing that of the infinite gudenes of our God

(1) See Index of documents at end of cﬁse, p- 763.
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(quba nevir sufferethe his afflictit utterlie to be confoundit) above expfactation ‘
we have obtenit sum rest and libertie we culd not bot sett furth this br?ve
and playne confession of sic doctrine as is proponit unto us a}:d as we beleive
and professe. . . . . Protesting that gif any man will note in this our con-
fession any artickle or sentence repugning to Godis ho}le word thatilt Wfﬂd
leis him of his gentilnes and for christeane cherities saik to adm?nelsh Ua.o[
fhe samyn in writt and we of our honoures and fidelitie do pr‘omels‘unto him
catisfaction fra the mowthe of God (that is fra his holy scrlpture\s). or.ellls)e
Reformation of that quhilk he sall prove to be amyss . . . . and t.hmrfou- o
the assistance of the michtie spreitt of the same Lord Jesus we firmelie purpoise
i i f this our fayth.

to abyde to the end in the confessioun of ; ‘

(lellen follows the Confession of Faith in all its articles, passed one by one by
the Assembly of States.) ) o

?]Thir Actisyand Articklis are red in the face of Parliament and ratlfylthbe tl::o
thre estatis of this realme at Edinburgh the sevintene day of August the yeir
of God fifteen hundred and thre scoir yeiris.

APPENDIX B. |
;I‘HE CONFESSION OF FAITH, 1560 (JOHN ENOX'S CONFESSION).

TaE CONFESSIOUN OF FAYTH professit and belevit be the 'Protestant'\s within
thé realme of Scotland, publischeit by thame in Parliament, and be .the
Estaitis thairof ratifeit and approvit, as hailsome and sound doctrine,

i i d.
dit upoun the infallable trewth of Godis wor

THE g(;?:;rssroin or THE FayrH and doctrin beleued and professed by the
Pro-testantes of the Realme of Scotland exhibited to the estate§ of the sam
in parliament and by thare publict voles authorised as a doctrin grounded
vpon the infallable wourd of God.

1561
The Preface.

Tre EsTarris of ScoTLAXD, with the Inhabitantis of the samyn, prc:ifetssmlgrE
Chryst Jesus his Holy Evangell, To thair naturall Cuntreymen, and to .:;h
utheris Realmeis and Natiouns, professing t%le samyn Lord Jesus ;j(l)rd
thame, wische grace, peace, and mercy from 'God the Ffathéar1 of to.m;m
Jesus Chyrst, with the Spreit of rychteous'e ]ugen.lel.)t, or n}? a vlold.the.

Long have we thristit, deir Brethren, to haive notifeit 'unto t}le"\ar e

sournme of that doctrine quhilk we professe, and for the q'uhllk we z.uvt SL:s o

infamy and daingear. Bot sik hes bel.'xe tbe rage of %athan. agains u”p,o_

acainst Chbrist Jesus his eternall veritie lal?he borne aman.gls us . . .t..de -

tZstinO', that gif any man will note in th1§ oure COI.lfeS?IOD fa}r;y ar lmnes
sente;ce repugning to Godis holie word, tha.t, it wald pleis him o s gfa; : an(i
and for Christinne cheritics saik, to admoneise us of the samyn in writt;.

We have our honour and fidelitie do promeis unto him satisfaction fra the

mouth of God, (that is, fra his holy Scriptures,) or ellis reformatioun of that
quhilk be sall prove to be amyss. « . .

PSSP
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Of the Civile Magistrat.—Cap. XXIV.

We Confesse and acknawledge impires, kingdomis, dominiounis, and cities
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to be distinctit and ordanit by God: the powers and authorities in the same FRee CHURCH
(be it of Emperouris in thair ewpyris, of Kingis in thair realmes, Dukis and °F ScorLaND

Princes in thair dominiounis, or of otheris Magistratis in free cities
Goddis haly ordinance, ordenit for manifestatioun of his awin glorie, and for
the singulare proffite and commodite of mankynde. So that whosoever gangis
about to tak away or to confound the haill state of civile policeis, now lang
establischit, we affirme the same men not onlie to be enemeis to mankynde,
but also wickedlie to feght against Godis expressed will. We farther Confesse
and acknawledge, that sic personis as are placed in authoritie are to be loved,
honoured, feared, and holdin in most reverent estimatioun : becaus that theay
are the lieutennentis of God, in whose sessiounis God him self doish sit and
judge, (yea evin the Judges and Princes thame selfis,) to whome by God is
gevin the sweard, to the praise and defence of gud men, and to fevenge and
punissche all open malefactouris. Moreover, to Kingis, Princes, Rewlaris, and
Magistratis, we affirme that cheiflie and maist principallie the confernatioun
and purgatioun of the Religioun appertenis; so that not onlie thei are
appointed for civile policey, bot also for mantenance of the trew Religioun,
and for suppressing of idolatrie and superstitioun whatsomever, as in David,
Josaphat, Ezechias, Josias, and otheris, heichly commended for thair Zeall
in that caise, ray be espyit. And thairfoir we confesse and avow, that sic
as resist the Supreme power, (doing that thing which apperteanis to his
charge), do resist Goddis ordinance, and thairfoir can not be guiltless. And
farther, we affirme, that whosoever deny unto thame thair aid, counsall, and
confort, while the Princes and Rewlaris vigilantile travaill in the executing
of thair office, that the same men deny thair help, supporte, and counsall to
God, who be the presence of his lientennent dois craveth it of thame.

The Giftis frelie gevin to the Kirk—Car. XXV.

Albeit that the worde of God trewlie preichit, and the Sacramentis
rychtlie ministerit, and discipline executit according to the worde of God, be
the certane arnd infallibill signis of the trew Kirk; we mnott so meine, not
that everie particulare person joynit with sic ane cumpany, be ane elect
member of Christ Jesus. For we acknawledge and confesse, that dornell,
cockell, and chaff, may be sawin, grow, and in great abundance ly in the
niiddis of the wheat, that is, the reprobat may be joynit in the socictie of

the elect, and may externallie use with thame the benefitis of the word and
sacramentis. . . .

APPENDIX C.
_ Act, 1567, c. 8 (Thomson, iii. 23).
Anent the Kingis aith to be gevin at his Coronatioun.

Item, Because that the incres of vertew, and suppressing of Idolatrie cravis
that the Prince and the peple be of ane perfyte Religioun, quhilk of goddis
AL C. 1904 3 3C

(GENERAL

,) to be AssewsLy oF)

v,
OVERTOUN
(LoRD).

MACALISTER
.
Youxe.

APPENDIX,




796 , HOUSE OF LORDS [1904]

H. L. (Sc.) mercie is now presentlie professit within this Realme. Thairfoir it is statute
1904 and ordanit be our Soverane Lord, my Lord Regent and thre Estatis of this
—— present Parliament, that sll Kingis, and Princes, or magistratis quhatsumever,

Freg CHuecH halding thair place, qubilkis heirefter in ony tyme sall happin to Regne, and
otéggg’;ré:zin beir reule ouer this Realme, at the tyme of thair coronatioun, and ressait of
AssEMBLY oF) thair princely authoritie, mak thair faithfull promise, be aith, in presence of
. the eternall God, that induring the haill cours of their lyfe, they sall serve the
nggsg;x samin eternall God, to the uttermaist of thair power, according as he has
—_ requyrit in his maist haly word, revelit and contenit in the new and auld

DACALISTER Testamentis. And according to the samin word, sall mantene the trew
YO:’J..\'G. Religioun of Jesus Christ, the preicheing of his haly word, and dew and rycht
—_ ministratioun of the Sacramentis now ressaifit, and preichit within this Realme.

AFPENDIX.
- Act 1567, c. 12 (Thomson, iii. 24).
Anent the Jurisdictioun of the Kirk.

ltem, anent the artickle proponit, and gevin in be the Kirk to my Lord
TRegent,and the thre Estatis of this present Parliament, anent the jurisdictioun
justlie pertening to the trew Kirk, and immaculat spous of Jesus Christ: to »
be declarit and expressit as the artickle at mair lenth is consavit [namely, that
the Church had proposed an article, and with regard to that article the Estates
had regarded it). The Kingis Grace, with avise of my lcrd Regent, and thre
Estatis of this present Parliament, hes declarit, and grantit jurisdictioun to
the said Kirk : quhilk consistis and standis in preicheing of the trew word of
Jesus Christ, correctioun of maneris, and administration of haly Sacramentis:
And declaris that their is na uther face of Kirk, no uther face of Religioun,
than is presentlie be the favour of God establicheit within this Realme : And
that thair be na uther jurisdictioun ecclesiasticall acknawlegeit within this
Realme, uther than that quhilk is, and salbe within the same Kirk, or that
quhilk flowis thairfra concerning the premissis. [Then the Act appointed a
Commission.] And forther, our Soverane Lord, with advise of my Lord
Regent, and thre Estatis foirsaidis, hes gevin, and gevis power and commis-
sioun to Schir James Balfour, . . . ministeris of the worde of God. To
seirche furth mair speciallie, and to considder quhat uther speciall pointis or
.clausis, sould appertene to the jurisdictioun, privilege and authoritie of the
said Kirk, And to declair thair myndis thairanentis to my Lord Regent and
thre Estatis of this Realme, at the nixt Parliament. Swa that they may tak
ordour thairintill, and authoreis the samin be Act of Parliament as salbe fund
aggreabill to the word of God.

1572, c. 3 (Thomson, iil. 72).
That the Adversaries of Christis Evangell ghall not Injoy the Patrimonie of
the Kirk.

....every persoun quha sall pretend to be ane Minister of Goddis Word
and Sacramentis or quha presently dois or sall pretend to have and bruke ony
benefice usc of the frutes Stipend pension or portioun furth of Benefice and
ar not alreddy under the discipline of the trew Kirk and participatis not with
the sacramentis thairof sall in the presence of the Archebischop Bischop
Superintendent or Commissionar of the Diocie or Province quhair he hes or

A.C,
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sall have the Ecclesiacticall levi
B eving gif his assent and subscri i
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A AndWlif }1111 Ebhe space of ane moneth efter the Publication of this Oveator

T b A heg . e be fur'th of the Realme within thre scoir dayis efte (Low).
irof. And in tyme cumming within ane moneth efter hi: MacarisTen

admissioun under the
s pane that everie i
appointed salbe Ipso facto depryvit and ¥ bie sclontainly e i

leviug salbe vacand as gif he war than
ecclesiasticall or quhilk sall have eccl

ony doctri i i
bei};g sozlj:nfli;r:zgy ctl)lx}traxr or re;zugnn.nt to ony of the saidis articklis and
oo Conrenit an callit as followis sall persist thairin and not revoke his -
orrowr o lMﬁrm_1swrevocai;1ou.n .sall of new affirme sic untrew doctrine sic
exclesistinll oving. A 1t s laenton so oo LeFE bim of bis
oo . . ) ull to thame befoir i
helt;labl;d;;)nr‘irj?:t‘ todde.egrxve hu.n. Q'uhilk sentence of deprivatiogsh;'f;oizc;:
e 51 Arg}lm;ils hand. his %evmg v.acand as gif he war naturally deid
Tt o berche bc opl.s, Bischoppis Superintendentis Professouris ox:
iarts of Prelattis e callit and convenit for this effect befoir the G-

of the Kirk and all Inferiour persounis befoir the Archebisc}f:;;)?:

Blschoppls Supeuutendentls or ommissionaris of the Du)c es V.
C
1 or PI'O nces

And oppenly on FreE CHUrcH

e Kirk quhair be Ol&gcmmxn
. E
he frutes quhairof Assu};i?;‘p)

pors t sa above
all his ecclesiasticall promotiounis and

n.sxtul:ally deid. And gif ony persoun APPENDIX
esiastical leving sall wilfully mantene ‘

.
Yocuxa.

1572, c. 4 (Thomson, iii. 72),

An . A e
ent the disobedientis quhilkis salbe ressavit to our Soverane Lordis m
ercy

and pardoun.

1572, c. 14 (Thomson, iii. 76*).

énent thame that sustenis the proces of Excommunicatioun
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. agreed upon in the GEXERAL As
(Ijuserted in tl?e Registers of Assembly 1581; Sworn to in§fliBI§ 1'578;
Ao:ena;:t, revived and ratified by the Assembly 1638, and by man ; l:ll:al

ots o Assembly, and according to which Tug Ciurcn G X ror s
established by law, an. 1592 and 1690. ‘ PrERE 18

Cuarrer VIL
Of the Elderschips, and Assemblies, and Discipline,

1. Elderschips and assemblie
] . 3 are commonlie constitute of P;
atr:\d sic as we commoulie call Elders, that labour not in the worflstorg, DOCt'OrS’
of quhom, and of whais severall power hes bene spokin ad doctrine,

3 3C2
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AND for treating of things con g 4
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ASSEMBLY OF) The Q

N for anuther. . . . .
e int the dyet, time and place . - ne.
. meiting to appoin ] 1{ ssemblies is first to keip the rehglpn- and doctrin
OVERTOUN 6. The finall end of all a s Cext. to keip cumelines and gude
(Loro). puritie, without error and corruption. Next, P
[P 1n 1

o o o certane rewls and constitutions
o 7. For this orders cause, the}f may makeh e Tals and GO e
Youve. erteining to the gude behaviour of all the me
- app 5 |
A o ish all statutes and ordinances:
te and abolish a
have power also to abroga dinances
ngerflrﬁzi eccleiiasticall matters that are found n<1)ysome and unp ,
Iy 3 .
'szd agriezot with the tyme, or ar abu51lt }iis?ilceafe?li:ipline sod punishrment”
) re power to execute ecclesis hment
. Tﬁety;a}r:::rreiors and proud conteruners of the gude order and poli
3 ? . . . . . N
}cll?:iirk, and :\va the haill discipline is 1nbtll‘1a1r ;atlllldozoh (hey b within par-
d sort of assemblies, gh th vithin par-
. e B e, yet he power, authoritie, and jurisdiction
i tions, yet they exerce the p . ction
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tion. And generallie thir assem
elderschips whairof they ar collectit.

21. The nationall assemblie
of the haill kirks of the realm,
common affaires of the kirk:
baill kirk within the realme,

vote bot ecclesiasticall persons to sic a number as shall be thocht gude be the

same assemblie: Not excluding uther persons that will repaire to the said
assemblie to propone, heir and reason. ’

22. This assemblie is institute, that all things aither omittit, or done amisse

in the provinciall assemblies, may be redressit and handlit: And things
generally serving for the weill of the haill bodie of the kirk within the realme
may be foirsein, intreatit, and set furth to Godis glorie.

23, It sould tak cair, th
plantit. Tt sould prescryve
sould proceed in all things,

24. This assemblic sould tak heid, that th
be not confoundit to the hurt of the kirk :

not consumit nor abusit: And generallie concerning all weighty affaires that

concerne the weill and gude order of the haill kirks of the realm, it aucht to
interpone authoritie thairto.

25. There is besydes these,

at kirks be plantit in places qubair they are not
the rewll how the uther twa kynds of assemblies

That the patrimonie of the kirk be

an uther mair generall kynde of assemblie,
«quhilk is of all nations and estaits of persons within the kirk, representing the

universal kirk of Christ: Quhilk may be callit properlie the Generall Assemblie
or Generall Councell of the haill kirk of God.

These assemblies were appoyntit and callit together,
great schisme or contraversie in doctrine did aryse in
convocat at command of godlie empcrours being for the ty
of schismes within the universal kirk of God : Quhilk bec
not to the particular estait of ane realme, we ceis further

specially when ony
the kirk, and wer
me, for the avoiding
ause they apperteine
to speik of them.

Crarrer X.

Of the Office of a Christian Magistrate in the Kirk.

1. Although sll the members of the kirk b
wocation, and according therto to advance the ki
as lyis in their power; yit chiefly Christian Pri
halden to do the same: For they ar callit in the Scripture nourishers of the
kirk, for sameikle as be them it is, or at least aucht to be manteinit, fosterit,
uphalden, and defendit against all that wald procure the hurt thereof,

2. Sua it perteins to the office of a Christian magistrat to assist and fortifie
the godly proceidings of the kirk in all behalfes; and namely to sie that the

publique estait and ministrie thereof be manteinit and susteinit as it apperteing,
according to Godis word. .

5. To sie that sufficient
and the puir ;

e bhalden every ame in thejr
ngdom of Jesus Christ sa far
nces, and uther magistrates, ar

provision be made for the ministrie, the schules,
And if they have not sufficient to awaite upon theij
supplie their indigence even with their awin rents, if neid requi

hand als weill to the saving of their persons from injurie and o

r charges, to
re. To hald
Pin violence;

blies have the haill power of the particular

quhbilk is generall to us, is a lawfull convention
or nation, where it is usit and gatherit for the FrEE CrURCH
; and may be‘cal]it the ?ﬂencral e}dership ot.' the (GeNErAL
Nane ar subject to Tepaire to this assemblie to 4,

e spirituail jurisdictioﬁ and civill
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H.L.(Sc) 8s to their rents and possessions, that they be not defraudit, robbit, nor
1904 spuilziet thereof. . . . .
—— 7. To mak lawis and constitutions agreeable to God's word, for advancement
sree CHURCK of the kirk, and policie thereof ; without usurping ony thing that perteins not

OF SCOTLAND .. o ye L. .
(GENERAL to the civil sword, bot belangs to the offices that ar meirlie ecclesiasticall, as is

AseemBLY or) the ministrie of the word and sacramentis, using of ecclesiasticall discipline,
. and the spirituall execution thereof, or ony part of the power of the spiritual,
Ozfgiggx keyis, quhilks our Maister gave to the Apostles, and their trew successours,

- And although Kings and Princes that be godlie, sumtymes be their awin
MACALISTER guthority, whan the kirk is corruptit, and all things out of order, place
YOZ:\.G_ Ininisters, and restore the trew service of the Loid, efter the exemples of sum
—_ godly Kings of Juda, and divers godly Emperours and Kings also in the licht
APPENDIX. of the New Testament : Yit quhair the ministrie of the kirk is anes lawfullie
- constitute, and they that are placeit do thair office faithfullie, all godlie

e

majestie of the Sou of God speiking be theni.

APPENDIX E.

THE CONFESSION OF FAITH, agreed upon by the Assenibly of Divines
at Westminster, with the assistance of Commissioners from the Church
of Scotland, as a part of the Covenanted Uniformity in Religion betwixt
the Churches of Christ in the Kingdoms of Scotland, England, and
Ireland. Approved by the General Assembly, 1647, and ratified and
established by Acts of Parliament 1649 and 1690, as the publick and
avowed confession of the Church of Scotland. [Thomson, vi. 1613
ix. 117.]

Cuarrer 1.—Of the Holy Scripture.

1. Although the light of nature, and the works of creation and providence,
do so far manifest the goodness, wisdom, and power of God, as to leave men
inexcusable ; yet are they not sufficient to give that knowledge of God, and of
his will, which is necessary unto salvation: therefore it pleased the Lord, at
sundry times, and in divers manners, to reveal himself, and to declare that his
will uato his chureh ; and afterwards, for the better preserving and propagating
of the truth, and for the more sure establishment and comfort of the Church
against the corruption of the flesh, and the malice of Satan and of the world, to
commit the same wholly unto writing ; which maketh the holy scripture to be
most necessary; those former wayes of God’s revealing his will unto his people
being now ceased . . . .

- VTII. The Old Testament in Hebrew (which was the native language of the
people of God of old), and the New Testament in Greek (which at the time of
the writing of it was most generally known to the nations), being immediately
inspired by God, and by his singular care and providence kept pure in all ages,
are therefore authentical ; so as in all controversies of religion, the Church is
finally to appeal unto them. But because these originall tongues are not known
to all the people of God, who have right unto and interest in the scriptures,

e “ ... . princes and magistratis aucht. to heir and obey thair voice, and reverence the
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CrarrEr I1.—0Of God, and of the Holy Trinity. ASSEMBLY OF)
Y,

III. In th i '
o al;d te u1.1t1ty of the Godhead, there be three persons of one substance, OYERTODN
po F,‘ eternity ; God .thc Father, God the Son, and God the Holy Ghost’ (Loto).

e Father is of none, neither begotten nor proceeding; the Son is eternall;

begotten of the Father; th : Macarzsen
an?i the Som. ; the Holy Ghost eternally proceeding from the Father YO"";NG
Crarrer I1—Of God’s Etcrnall Decree. APPENDIX,

IIL. By the decree of God, for the manifestation of his glory, some men and

ang P e las 1N¢ ife, and others foreo da
angels are ledestlnated unto ever tin 1
144 'y eordained to X

t. 1‘17. ]These angels and men, tl}us predestinated and foreordained, are par-
icularly and unchangeably designed; and their number is so certaj
deﬁ?mte, that it cannot be either increased or diminished. e wad

Y. Tl.nose of mankind that are predestinated unto life, God, before th
foundation of the world was laid, according to his eternall al’ld iu:u,nutable :
pose, and the secret councill and good pleasure of his will, hath chosen in ?}lfl‘"—
u.nto everla..sting glory, out of his meer free grace and love, without an fr“t
sight of faith or good works, or perseverance in either of ;hem, or nnyyotoliz;

thing in t.he crea.ture, as conditions, or causes moving him therunto; and all
to the praise of his glorious grace. ’ :

Crarter VI.—Of the Fall of Man, of Sin, and of the Punishment thereof.

IV. From this original corruption, whereby we are utterly indisposed
b

disabled, and made opposite to all good
good, and wholly incli i
proceed all actual transgressions . elly fnclined to all evl, do

; : re: “e

| V1. Every sin, both original aqd actuall, being a transgression of the righteous

ta;]w o.f God, and contrary.' thereunto, doth, in its own nature, bring guilt upon
e sinner, whereby he is bound over to the wrath of God, and {::urse of }:he

law, and so made subject t i iseri iri
Lo, and ject to death, with all miseries spirituall, temporall, and

Crarter VIL—Of God’s Covenant with Man.
hIIL Mar by his fall having made himself uncapable of life by that covenant
é ¢ Lord was pleased to make a second, commonly called the Covenant 0;
race ; Whe‘erfaby he freely offereth unto sinners life and salvation by Jesus
Christ, requiring of them faith in him, that they may be saved; and promisin
> t

to give unto all those that are ordained unto life hi iri
g s Hol
willing and able to believe. o1y Bpirty o mlke them

Coarter IX.—Of Free Will.

. 1I1. Mar.x,.by bis fall into a state of sin, hath wholly lost all' ability of will
o any spirituall good accompanying salvation; so as a natural man, being
) =]

o
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H. L. (Sc) altogether averse from that good, and dead in sin, is not able, by his own
strength, to convert himself, or to prepare himself thereunto.

1904
e and
Free CuvrcH Crarter X.—Of Effectuall Calling.

Sco
O?G:N:;ﬁn I. All those whom God hath predestinated unto life, and those only, he is

ASSEMBLY OF) pleased, in his appointed and accepted time effectually to call, by his word and
Overrouy Opirit, out of that estate of sin and death in which they are by nature, to grace
(Lorp).  and salvation by Jesus Christ; inlightening their minds spiritually and savingly
MAcALIoTER to understand the things of God ; taking away their heart of stone, and giving
- unto them an heart of flesh ; renewing their wills, and by his almighty power
Yocrn.  determining them to that which is good; and effectually drawing them to
—_— Jesus Christ; yet so as they come most freely, being made willing by his

APPENDIX.
grace. . . .

III. Elect infants, dying in infancy, are regenerated and saved by Christ
.through the Spirit, who worketh when and where, and how he pleaseth. So
also are all other elect persons, who are uncapable of being outwardly called by
the ministry of the word.

IV. Others not elected, although they may be called by the ministry of the
word, and may have some common operations of the Spirit, yet they never
truly come unto Christ, and therefore cannot be saved : much less can men not
professing the Christian religion be saved in any other way whatsoever, be
they never so diligent to frame their lives according to the light of nature, and
the law of that religion they do profess; and to assert and maintain that they
may, is very pernicious, and to be detested.

CrartER X1.—OF Justification.

I. Those whom God effectually calleth he also freely justifieth; mnot by
infusing righteousness into them, but by pardoning their sins, and by accounting
and accepting their persons as righteous: not for anything wrought in them,
or done by them, but for Christ’s sake alone: not by imputing faith itself, the
act of believing, or any other evangelicall obedience to them as their righteous-
ness; but by jmputing the obedience and satisfaction of Christ unto them, they
receiving and resting on him and his righteousness by faith: which faith they
have not of themselves; it is the gift of God.

Craprer XIV.—Of Saving Faith.

1. The grace of faith, whereby the elect are enabled to believe to the saving
of their souls, is the work of the Spirit of Christ in their hearts, and is
ordinarily wrought by the ministry of the word: by which also, and by the
administration of the sacraments and prayer, it is increased and strengthened.

II. By this faith, a Christian believeth to be true whatsoever is revealed in
the word, for the authority of God himself speaking therein; and acteth
differently upon that which each particular passage thereof containeth ;
yielding obedience to the commands, trembling at the threatnings, and
embracing the promises of God for this life and that which is to come. But
the principal acts of saving faith are, accepting, receiving, and resting upon
Christ alone for justification, sanctification, and eternal life, by virtue of the

__covenant of grace.
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e and
L. Repentance unto life is an evangelicall grace, the doctrine whereof is to be FrEE CHCROH
preached by every minister of the gospel. op ScoTLaxD

: € GENERAL
II. By it a sinner, out of the sight and sense, not only of the danger, but AgsijLY OF)

also of the filthiness and odiousness of his sins, as contrary to the holy nature
and righteous law of Giod, and upon the apprehension of his mercy in Christ to
such as are penitent, 8o grieves for and hates his sins, as to turn from them all
unto God, purposing and endeavouring to walk with him in all the ways of MACALISTER
his commandments. Yot'.xa.
HI. Although repentance be not to be rested in, as any satisfaction for sin, —
or any cause of the pardon thereof, which is the act of God’s free grace in ApPrxDIX.
Christ ; yet is it of such necessity to all sinners that none may expect pardon T
without it. ) e
* V. Men ought not to content themselves with a general repentance, but it = R
is every man’s duty to endeavour to repent of his particular sins particularly.
VI. As every man is bound to make private confession of his sins to God,
praying for the pardon thereof; upon which, and the forsaking of them, he
shall find mercy ; so he that scandalizeth his brother, or the church of Christ,
ought to be willing, by a private or publick confession and sorrow for his sin,
to declare his repentance to those that are offended ; who are thereupon to be
reconciled to him, and in love to receive him.

.
OVERTOUN
(Logp).

Caarrer XXIIL—OF the Civil Magistrate.

I. God, the supreme Lord and King of all the world, hath ordained civil
magistrates to be under him over the people, for his own glory, and the publick
good ; and, to this end, hath armed them with the power of the sword, for the
defence and encouragement of them that are good, and for the punishment of
evil-doers.

IL. It is lawful for Christians to accept and execute the office of a magis-
trate, when called thereunto: in the managing whereof, as they ought
especially to maintain piety, justice, and peace, according to the wholesome
laws of each commonwealth; so, for that end, they may lawfully, now under
the New Testament, wage war upon just and necessary occasion.

III. The civil magistrate may not assume to himself the administration
of the word and sacraments, or the power of the keys of the kingdom of
heaven ; yet he hath authority, and it is his duty, to take order, that unity
and peace be preserved in the church, that the truth of God be kept pure and
entire, that all blasphemies and heresies be suppressed, all corruptions and
abuses in worship and discipline prevented or reformed, and all the ordinances
of God duly settled, administered, and observed. For the better effecting
whereof, he hath power to call synods, to be present at them, and to provide
that'whatsoever is transacted in them be according to the mind of God.

IV. It is the duty of people to pray for magistrates, to honour their persons,
to pay them tribute and other dues, to obey their lawful commands, and to be
subject to their authority for conscience’ sake.
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CHArTER XXV.—0OF the Church.

I. The catholick or universall church, which is in';'isible, consists of the

Frer CAURCH whole number of the elect that have been, are, or shall be gathered into one,

OF SCOTLAND
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under Christ the head thereof; and is the spouse, the body, the fulness of

AssemBLY oF) him that filleth all in all.

v,
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(Lorp).
MACALISTER
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.. against Christ, and all that is called God.

II. The visible church, which is also catholick or mniversal under the gospell
(not confined to one nation, as before under the law,) consists of all those
throughout the world that profess the true religion, together with their
children ; and is the kingdom of the Lord Jesus Christ, the house and family
of God, out of which there is no ordinary possibility of salvation.

V1. There is no other head of the church but the Lord Jesus Christ : nor
can the Pope of Rome in any sense be head thereof; but is that antichrist,
that man of sin, and son of perdition, that exalteth himself in the church

P

Cuaprer XXX.—Of Church Censures.

I. The Lord Jesus, as king and head of his church, hath therein appointed
a government in the hand of church-officers, distinct from the civil magistrate.

II. To these officers the keys of the kingdom of heaven are committed, by
virtue whereof they have power respectively to retain and remit sins, to shut
that kingdom against the impenitent, both by the word and censures; and to
open it unto penitent sinners, by the ministry of the gospell, and by absolution
from censures, as occasion shall require. .

CuarrER XXXI—Of Synods and Councills.

1I. As magistrates may lawfully cail a synod of ministers, and other fit
persons, to consult and advise with about matters of religion ; so if magistrates
be open enemies to the church, the ministers of Christ, of themselves, by virtue
of their office, or they, with other fit persons upon delegation from their
churches, may meet together in such assemblies.

IIL. It belongeth to synods and councills ministerially to determine con-
troversies of faith, and cases of conscicnce ; to set down rules and directions
for better ordering of the publick worship of God, and government of his
church; to receive complaints in cases of maladministration, and authorita-
tively to determine the same: which decrees and determinations (if consonant
to the word of God) are to be received with reverence and submission, not only
for their agreement with the word, but also for the power whereby they are
made, as being an ordirance of God, appointed thereunto in his word.

IV. All synods or councills since the apostles’ times, whether general or
particular, may err, and many bave erred; therefore they are not to be made
the rule of faith or practice, but to be used as an help in both.

V. Synods and councills are to handle or conclude nothing but that which is
ecclesiastical ; and are not to intermeddle with eivil affairs, which concern the
commonwealth, unless by way of humble petition, in cases extraordivary; or
by way of advice for satisfaction of conscience, if they be thereunto required
by the civil magistrate.

A C. AND PRIVY COUNCIL.

APPENDIX F.

Act, 1690, ¢. 7 (Thomson, ix. 133).

Act ratifying the Confession of Faith and settling Presbyterian Church
Government.

In t¥1e first place to settle and secure therein the true protestant Religion
ac'cm.'dlng to the truth of God’s word as it hath of & long tyme been profe:sed
within this Land as also the Government of Christ’s Church within this Nation
agreeable to the word of God and most conducive to the advancement of true
piety and Godliness and the establishing of peace and tranquility within this
Realme, And that by ane Article of the Claime of Right, It is declared that
the prelacie and the superiority of any office in the Church above presbyters
Is and hath been a great and insupportable greivance . . . . Lyke as b ane,
Act. of the last Session of this Parliament Prelacie is abolished Therefore i‘heir
Majesties with advyce and consent of the saids three Estates Doe hereby revive
ratiﬁe and perpetually confirm all lawes statutes and acts of Parliament made
against popery and papists And for the maintenance and preservation of the
tr.ue reformed protestant religion and for the true Church of Christ within this
kingdom, In swa far as they confirme the same or are made in favours thereof :

Lyke as they by these presents Ratifie and establish the Confession of faith .

now read in their presence and voted and approven be them as the publick and
avowed Confession of this Church containeing the summe and substance of the
dOf:trine of the reformed Churches which Confession of Faith is subjoyned to
this present Act: As also, They doe establish ratifie and confirme the presby-
terian Church Government and discipline That is to say the Government Zf
the Church by Kirke sessions, presbyteries, provinciall synods and general
Asgemblies ratified and established by the Act of 1592, ¢c. 8. And thereafter
received by the generall consent of this Nation to be the only Government of
Christ’s Church within this Kingdome Reviveing Renewing and Confirmeing
the forsaid act of Parliament in the haill heids thereof except that part of iz
relateing to patronages which is hereafter to be taken into consideration. And
Resci.nding Annulling and makeing voyd the Acts of Parliament following
[Popish and Prelacy Acts]. [These Acts being] Inconsistent with, orderogatory
from the protestant Religion and presbyterian Government now estabﬁshe&

.o ..In pursuance of the premises Their Majisties doe hereby appoint the ﬁrst.'
meeting of the Generall assembly of this Church as above established to be at
Edinburgh the third thursday of october nextocome In this instant year 1690 :
- » « + And to the effect the disorders that have hapned in this Church may b(;
redressed Their Majesties with advyce and consent foresaid Doe hereby allow
the Generall meeting and representatives of the forsaid presbyterian ministers
and elders in Whose hands the exercise of the Church Government is established
either by themselves or by such Ministers and elders as shall be appointed and
authorised visitors by them, according to the custom and practice of Presby-
terian Government throughout the whole kingdom and severall parts thereof

to try and purge out all Insufficient, negligent, scandalous and erroneous,
Ministers by due course of ecclesiasticall processes and censures, and likewayes

for redressing all other Church disorders; And further it is hereby provyded
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H. L. (Sc.) that whatsoever Minister being conveenec} -before the said Gene}:all.u.\teetmtg
. and representatives of the presbyterian ministers and'elders or the visitors 1Do
E{% be appointed by them shall either prove contumacious in not compearing or be
¥ree CHURCH found guilty, and shall be therefore censured whether by suspension or deposi-

oF SCM“ND tion they shall ipso facto be suspended from or depryved of their stipends and
(GENERAL v ‘

AsseMBLY oF) benefices.

OvERTOUN Act 1690, ¢. 53 (Thomson, ix. 196).
(Logo). Act concerning Patronages.

MACALISTER 54 to the effect the calling and entering Ministers in all tyme comeing
v,

Youxe.  may be orderly and regularly performed. Their Majesties with consent of the

-_— Estates of Parliament Doe Statute and Declare, That in case of thfa .vacancie
APPENDIX. ¢ eny particular Church and for supplyeing the same with a Minister the

Heretors of the said parish (being protestants) and the elders are to name and
propose the persone to the whole congregatione to be either approven or
disapproven by them. And if they disapprove, that the disapprovers give in
their reasons to the effect the affair may be cognosced upon by the presbytery
of the bounds. . . .

Act 1693, c. 38 (Thomson, ix. 303).
Act for Setling the Quiet and Peace of the Church.

Approve and perpetually Confirme the fyfth Act of the Sfacond Ses:sg)n o;
this Current Parliament Entituled Act Ratifying the Confession of F~a11t and
* Settleing Presbyterian Church Government In the whole Heads Artlcdes‘tztud
Clauses thereof And do further Statute and Ordaine that no person be.A r}xln 1
or continued for hereafter to be a minister or preacher within thl.s Church,
unless that he having first taken and subscribed the . . . - assurance 111: mx.mf:;.r
appointed by another Act of this present session of Parha.ment. [‘T at :.sf g
declaration of allegiance.] Do also subscribe the ?onfes?lou of Faith rati 5;}(;
in the foresaid fyfth act of the second session of this Parliament de‘clarmhg he
same to be the confession of his faith and that he owns the doctrine therein
contained to be the true doctrine which he will constantly adhere to.

APPENDIX G.

THE BARRIER ACT.
8th January, 1697.

Act anent the Method of passing Acts of Assembly of General Concern to the
Church, and for preventing of Innovations.

(Commonly called the Barrier Act.)

The General Assembly, taking into their consideration the ov?rturc ang A;t
made in the last Assembly concerning innovatio'ns, and having hear.dt e-
report of the several commissioners from Presbytferles 1.10 whom t}'xe ]consc; ?rad
tion of the same was recommended, in order to its being more ripely advise
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and determined in this Assembly, and considering the frequent practice of H. L. (Sc)
former Assemblies of this Church, and that it will mightily conduce to the 1904
exact obedience of the Acts of Assemblies, that General Assemblies be very -~
deliberate in making of the same, and that the whole Church have a previous FEEE CEURCH
knowledge thereof, and their opinion be had therein, and for preventiny any ©F SCOTLASD

GENERAL
sudden alteration or innovation, or other prejudice to the Church, in either Agm“ oF)
doctrine or worship or discipline or government thereof, now happily estab- o L.
lished; do therefore appoint, enact, and declare, that before any General (vf::gf‘\

Assembly of this Church shall pass any Acts, which are to be binding rules
and constitutions to the Church, the same Acts be first proposed as overtures MACALISTER
to the Assembly, and, being by them passed as such, be remitted to the Yo%.\'e.
consideration of the several Presbyteries of this Church, and their opinions —_—
and consent reported by their Commissioners to the next General Assembly APPENDIX.
following, who may then pass the same in Acts, if the more general opinion
of the Church, thus had, agree thereunto.

Sl

CLAIM, DECLARATION, AND PROTEST ANENT ENCROACHMENTS
OF THE COURT OF SESSION. GENERAL ASSEMBLY, May 30,
1842,

WiTE ADDRESS To THE QUEEN, AcT XX.

“The General Assembly of the Church of Scotland, taking into consideration
the solemn circumstances in which, in the inscrutable providence of God, this
Church is now placed; and that, notwithstanding the securities for the
government thereof by General Assemblies, Synods, Presbyteries, and Kirk-
Sessions, and for the liberties, government, jurisdiction, discipline, rights and
privileges of the same provided by the statutes of the realm by the constitu-
tion of this country, as unalterably settled by the Treaty of Union, and by
the oath, ‘ inviolably to maintain and preserve’ the same, required to be taken
by each Sovereign at accession . . . . these have been of late assailed by the
very Court to which the Church was authorized to look for assistance and
protection, to an extent that threatens their entire subversion, with all the
grievous calamities to this Church and nation which would inevitably flow
therefrom; did and hereby do, solemnly and in reliance on the grace and
power of the Most High, resolve and agree on the following Claim, Declara-
tion, and Protest.” . . . “Whereas it is an essential Doctrine of this Church,
and a fundamental principle in its constitution, as set forth in the Confession
of Faith thereof, in accordance with the Word and law of the most Holy God,
that “there is no other Head of the Church but the Lord Jesus Christ’” (a
reference is given to the Confession, Chapter xxv.) “and that while ¢ God the
supreme Lord and King of all the World hath ordained Civil Magistrates to be -
under him over the people, for his own glory, and the public good, and to this
end hath armed them with the power of the sword’ (Chapter xxiii. Sec. 1);
and while ‘it is the duty of people to pray for magistrates, to honour their
persons, to pay them tribute and other dues, to obey their lawful commands )
and to be subject to their authority for conscience sake,’ ¢ from which ecclesi-
astical persons are not exempted’ (Chapter xxiii. Sec. 4); and while the
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H. L. (So.) magistrate hath authority and it is his duty, in the exercise of that power
1904 which alone is committed to him, namely, ‘the power of the s‘.vord’ or civil
—— rule, as distinct from the ¢ power of the keys ’ or spiritual authority, expressly
FREE CHURCH denied to him, to take order for the preservation of purity, peace, and unity in
or&é&gg’;ﬁﬁ\‘n the Chureh, yet ¢ the Lord Jesus as King and Head of his Church hath therein
‘\SSEMBLY oF) appointed a government in the hand of Church officers distinct from the civil
magistrate’ (Chapter xxx. Sec. 1); which government is ministerial, not
O(‘ifg:g;” lordly, and to be exercised in consonance with the laws of Christ, and with
the liberties of His people.” . . . “ And whereas, according to the said Con-
fession, and to the other standards of the Church, and agreeably to the Word
1-01117..\'(}. of Grod, this governinent of the Church, thus appointed by the Lord Jesus, in
—_— the hand of Church officers, distinct from the civil magistrate or supreme
APPENDIX. power of the State, and flowing directly from the Head of the Church to the
T office-bearers thereof, to the exclusion of the civil magistrate, comprehends”
. . .. “the preaching of the Word, administration of the Sacraments,

e . cerrection of manuers, the admission of the office-bearers of the Church to

R their offices, their suspension and deprivation therefrom, the infliction and
removal of Church censures, and, generally, the whole * power of the keys.’”
. “ And whereas this jurisdiction and government, since it regards only
spiritual condition, rights and privileges, doth not interfere with the juris-
diction of secular tribunals whose determinations as to all temporalities
conferred by the State upon the Church, and as to all civil consequences
attached by law to the decisions of Church Courts in matters spiritual, this
Church hath ever admitted, and doth admit, to be exclusive and ultimate, as
she hath ever given and inculcated implicit obedience thereto: And whereas
the above-mentioned essential doctrine aud fundamental principle in the con-
stitution of the Church, and the government and exclusive jurisdiction flowing
therefcom, founded on God’s Word, and set forth in the Confession of Faith
and other standards of this Church, have been, by diverse and repeated Acts of
Parliament, recognised, ratified, and confirmed” . . . . [Reference was then
made to a series of Acts of Parliament already given] . ... “by which
enactment” [that is, one of the last ones—1567, c. 7] “declaration and
acknowledgment, the State recognised and established as a fundamental
principle of the constitution of the kingdom, that the jurisdiction of the
Church in these matters was ¢ given by God’ to tbe office-bearers thereof, and
was exclusive, and free from coercion by any tribunals holding power or
authority from the State or supreme civil magistrate.” . “And whereas,
not only was the exclusive and ultimate jurisdiction of the Church Courts in
the government of the Church, and especially in the particular matters,
spiritual and ecclesiastical, above mentioned, recognised, ratified and confirmed
—thus necessarily implying the denial of power on the part of any secular
tribunal, holding its authority from the Severeign, to review the sentence of
the Church Courts in regard to such matters, or coerce them in the exercise of
such.jurisdiction; but all such power, and all claim on the part of the
Sovereign to be considered supreme governor over the subjects of this kingdom
of Scotland in causes ecclesiastical and spiritual, as he is in causes civil and
temporal, was, after a long-continued struggle, finally and expressly repudiated
and cast out of the constilution of Scotland, as inconsistent with the Presbyterian
Church government established at the Revolution, and thereafter unalterably
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secured by the Treaty of the Union with England; by the constitution of H. L. (Sc.)
which latter kingdom, differing in this respect from that of Scotland, the 1904
Sovereign is recognised to be supreme governor, ¢as well in all spiritual and ———
ecclestustical things and causes as femporal’” [t then referred to the Censure FrEE Cuuicr
of Robert Montgomery, 1582, and the Acts 1684 (a Black Act); 1502, c. 116; 7 G P
1584, ¢. 129 (a Black Act); 1612, c. 1; 1661, c. 11; 1681, c. 6; 1669, c. 1; AssembLY o)
1689, c. 18; 1690, ¢. 1; 1706,c. 6.] . . . . “ And whereas, diverse civil rights o v o
and privileges were, by various statutes of the Parliament of Scotland, prior Z{g;g;}
to the Union with England, secured to this Church, and certain civil conse- JR—
quences attached to the sentences of the Courts thereof, which were farther “LACALISTER
directed to be aided and made effectual by all magistrates, judges, and officers Yoqt):.xc.

of the law; and in particular.” [Then there are narrated various statutes : —_—
1592, c. 117; 1690, c. 5; 1693, c. 22; 1695, c. 22; 1705, c. 4; 1708, c. 6 and AFPENDIX.
¢. 7. It then referred to the patronage question, and proceeded to shew how
the question of patronage stood under the statutes, and how it had been
abolished in 1690 and re-enacted by the Act of 10 Anne, c. 12] ... - FER RN
“And whereas, at the Union between the two kingdoms, the Parliament of » '
Scotland, being determined that the ¢ true Protestant religion,” as then pro-

fessed, ¢ with the worship, discipline, and government of this Church, should be

effectually and uoalterably secured,’ did, in their Act, appoint commissioners

to treat with commissioners from the Parliament of England (1703, c. 4) as to

an union of the kingdoms, provide ¢ That the said commissioners shall not

treat of or concerning any alteration’ of the worship, discipline, and govern-

ment of the Church of this kingdom as now by law established.” [Tt proceeds

to shew how the question of patronage stood under the statute, and how it

had been abolished in 1690, and how it had been by the Act of Queen Anne

restored.] . . . . “And whereas while this Church protested against the passing

of the above-mentioned Act of Queen Anne, as ‘contrary to the constitution

of the Church, so well secured by the Treaty of Union and solemnly ratified

by Acts of Parliament in both kingdoms,” and for more than seventy years

thereafter uninterruptedly sought for its repeal, she at the same time main-

tained and practically exercised without question or challenge from any quarter

the jurisdiction of her Courts to determine ultimately and exclusively under

what circumstances they would admit candidates into the office of the holy

niinistry, or constitute the pastoral relationship between minister and people,

and generally to “order and conclude the entry of particular ministers.’” . . .

* And whereas in particular this Church required, as necessary to the admission

of a minister to the charge of souls, that he should have received & call from the

people over whom he was to be appointed, and did not authorize or permit any

one 80 to be admitted till such call had been sustained by the Church Courts,

and did, before and subsequent to the passing of the said Act of Queen Anpe,

declare it to be a fundamental principle of the Church, as set forth in her

authorized standards, and particularly in the Second Book of Discipline

(Ch. iii. Sec. 5), repeated by Act of Assembly in 1638, that mo pastor be

intruded upon any congregation contrary to the will of the people.” [Then it-

proceeded to set out all that was done by the Courts, citing the following

cases: Auchterarder Case, (1838) 16 S. 661; Auchtermuchty (Moncrieff v.

Mazton), (1785); Culross (Cochrane v. Forbes), (L151); Lanark (Dick v.

Carmichael), (1752) Mor. Dict. 9954 ; Forbes (Forbes v. MWilliam), (1762)
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H. L. (8c.) Mor. Dict. 9931 ; Dunse (Hay V. Presbytery of Dunse), (174_9) Mor. Dict 991.1; [The Protest] : * And they protest th .
1904 Unst (Lord Dundas V. Presbytery of Shetland), (1795) Bell's Cases, 169; First went of Great Britain pasie}:i i 'etsh - the consent of this Church and Nations  1en.
— Lethendy Case, (1839)1D.955; Stewarton Cuse, (1843) 5 D. 427; Marnoch Case, in alteration of or d fon to e COl'lseDt reroment, Sisighas. sighos
erogation to the aforesaid Government, discipline, ri hts' o
) y TIZNLS, -

-age CHURCH (1840) 3 D. 282 Daviot Case; Strathbogie Cases, Nos. 1,2, 3,5, (1840) 2 D. 258,
oF SCOTLAND £gs 1047, 1380; (1840) 3 D. 282 (1843) 5 D. 909; Auchterarder Case, (1841)

(GEXEBAL 70 o0 (1842) 4 D. 957; Culsalmond, (1842) 5 D. 909, Cambusnethan,

ASSEMBLY OF)
v and Stranraer (Wilson v. Presbytery of Stranraer, (1842) 4 D. 1294) Casess
threatened on the

OVERTOUN  rppep it proceeds: * And whereas farther encroachments are

1.orD).
¢ _—R—) government and discipline of the Church as by law established, in actions now

MACALISTER  depending before the said Court, in which it is sought to have sentences of

and privil e O .
Comlp;lisslizi::soff thlstt(}hurch (which were not allowed to be treated of by the REE Cutica
but were secu do‘; settling the terms of the union between the two Kingdoms, °, ScorLaxn
! red by antecedent stipulation provided to be inserted, and i n ;| (GENERAL
in the Treaty of Union as an unal »and inserted Assempuy or)
and so reserved [ . una terable and fundamental condition thereof, v.
ot e 'QO'IF the cognisance and power of the federal Legislaturt; Ovenroty
y said Treaty), as also all and whatsoever sentences of Courts in (L.oue).

contravention of th
e Bame govern iscipli i ivi
g ment, discipline, rights, and privileges are MacaLisren

v P .. . ,
o deposition from the office of the holy ministry reduced and set aside [ Third ‘
YoUNG. % and shall be in the H ‘
. ) I P T mselves void 2 |
: N — Au'chtera,rder‘ Case and Third ..Lethendy Ca:ae] and mln?rltles of inferior ‘_]u.dxca that, whilo they will accord fln and n}lll‘ and of no legal force or effect; and Yo;.w i
APPENDIZ. tories authorized to take on trial and admit to the office of the holy ministry, ¢ far—though i ull submission to all such acts and sentences, in __" ¥
in disregard of, and in opposition to, the authority of the judicatories of whick whatever magy bl:k :ﬁe;':ro;?l'y-—asf :llzese may regard civil rights and priVileées, APPENDIX, ;_
inion of the justice or legality of the same, their sai i

, their said

they are members, and of the guperior judicatories to which they are sub-

| submissi
ordinate and subject: and whereas the government and discipline of Christ’s o ko the mormbensof (his Charet, ot snscessors, .
J : q n, but that it shall be .. . .

Church cannot be carried on according to His laws and the constitution of His
Church subject to the exercise by any secular tribunal of such powers as have
been assumed by the said Court of Session: And whereas this Church, highly
valuing as she has ever done her connection on the terms contained in the
statutes hereinbefore recited with the State and her possession of the temporal
benefits thereby secured to her for the advantage of the people, must neverthe-
less, even at the risk and hazard of the loss of that connection and of these
public benefits—deeply a8 she would deplore and deprecate such a result for
herself and the nation—persevere in maintaining her liberties as a Church of
Christ, and in carrying on the ‘government thereof on her own constitutional
principles, and must refuse to intrude ministers on her congregations, to obey
the unlawful coercion attempted to be enforced against her in the exercise of
her spiritual functions and jurisdiction, or to consent that her people be
deprived of their rightful liberties. . . »  «Therefore the General Assembly,
while, as above set forth, they fully recognise the absolute jurisdiction of the
Civil Courts in relation to all matters whatsoever of & ¢ivil nature, and
especially in relation to all the temporalities conferred by the State upon the
Church, and the civil consequences attached by law to the decisions, in matters
gpiritual, of the Church Courts,—Do, in name and on behalf of this Church,
and of the nation and people of Scotland, and under the sanction of the several
statutes, and the Treaty of Union hereinbefore recited, claim, as of right,
That she shall freely possess and enjoy her liberties, government, discipline,
rights and privileges, according to law, especially for the defence of the spiritual
liberties of her people,and that she shall be protected therein from the foresaid
unconstitutional and illegal encroachments of the Court of Session, and her
people secured in their Christian and constitutional rights and liberties. And
they declare that they cannot, in accordance with the ‘Word of God, the
authorized and ratified standards of this Church, and the dictates of their
consciences, intrude ministers on reclaiming congregations, or carry on the
government of Christ’s Church, subject to the coercion attempted by the Court
of Session as above set forth; and that at the risk and hazard of suffering the
loss of the secular benefits conferred by the State snd the public advantages of
an Establishment, they must,as by God's grace they will, refuse 50 to do. . . R

free to t i
Whenothl::elzlzzregs of this Church, or their successors, at any time hereafter,
e a prospect of obtaining justice, to clai i ¢
hen there shall be pec j ¢, to claim the restitution of
g nd privileges, and temporal benefi
oll o ges, poral benefits and endowment )
Ott%ce ;e;;:srzntthth:y may be compelled to yield up in order to preserve :0 :};::
- e free exercise of their spiritual gov iscipli
olice b exerc . government and disciplin
Cznt eir people the .llbe.rtles of which respectively it has been aa.ttelr)nl teyland
thei ral‘dyhto law and justice, to deprive them. . . . “To witness that I')te'( "o
ratilée:; ber:;;ce to that d?ctrine as set forth in their Confession of Failthlsafoc;
juﬁSdiCﬁZ ;3 llz;ws of this kingdom, and for the maintenance by them o% t?l
Jurieds Chn oht e office-bearers, and the freedom and privileges of the memb .
ardstip ;Ixrz:1 t}i‘r(:n:hthat doctrine flowing, that this Chu:::h is subjectedet:
, and that the rights so sacredly pledged and
perls . they sspecialiy invi ged and secured to her are put in
y invite all the office-b
peril; pec earers and member: i
an;r}cle;;vl:z zzre ;vxtl)hni to suffer for their allegiance to their adorask)lzflgi‘s
, to stand by the Church, and by each other, i :
BT A »and other, in defence of the doctrine
r s and privileges, whether of
aiores he d privileges, er of office-bearers o
wo;(id ;;st {Jpondxt, and to unite in supplication to Almighty God Zlf:topllie’
would be :)heasre' to turn the hearts of the rulers of this kinodon; to k :
upbroken | te alt}il pliedged to this Church, in former days, b; stat’utes :eg
aty, and the obligations, come und i .
solemn oo g ) under to God himself, to
and ;l::rlgt,?m the g‘?vernment fmd discipline of this Church in accordalf::tl;:}j
o bel.]eﬁ.ts. ;h ;An‘d that in His own good time, He would restore to them
shose Denell ,the Tuits of the struggles and sufferings of their fathers i
past in the same cause; and, thereafter, give them grace to empl "
y oy

C ly y
them more effectual than hitherto they have dODe for the manlfestatlon cf

mix;ot;;: b{sthggiaCommlssioners to the General Assembly appointed to
ﬁm)semmyy184;3 N t;l by wl‘nom this Assembly was constituted [General
e COl;lmis , Act 1, at Edinburgh and within a large Hall at Canonmills] :
aopomtot s hswners to the Gen?ral Assembly of the Church of Scotland.
oPF Minist;s ::; Eeiedl:r:oéden t.hls. day, hlz:ving met in St. Andrews Church’
, Commissioners ther ’

to the Protest then and there made amde tol’lev::igs;'tzjmies e aPPenC}ed
A, C. 1904. 3 nserte;, eving

D
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APPENDIX,

Iy of the Church of Scotland indicted
t Com:;nits}f;: n;;;t(;)zlzep?eec?zgfd}‘;ieg bhf;lding the said Aess:;nzlgi:;y ;e;s;x;
of the. ’ i in consequenc
o Circums}:ang:u?:;ef: %z;;:;dfo;;h;ccordance with the lazs a;«li;etclox;;
Asse“}bly " the id Church, cannot at this time be .hold(?n. | Then
stitasion of ‘t . S?:il in, tha;, the Legislature, by their rajectl?;l Rl
proseede ‘ CODSll ertledg by the last General Assembly of the said o t‘on,
N Of' e 'i‘( (t),p ive redress and protection against the _]Ul:lS dlc 1ver
- th:;“' rg.ﬁ:i::z co(:,rt;gion of late repeatedly attempted to be exercised o
assumed, an

the ( ourts of the Chur h matters $pIr tual by the COuItS ... "‘
cn ln 1r1 Clvll
have re(:owmsed and ﬁ\.ed the COndlthDS of the Church Es 11 n
(=} tab shme as

ist i h as these have been pronounc&?d
hencelo o subtsll\“ ;:ids cé::lndészrt:e i?ctheir several recent deCiSi{;m}’ tlex:
d dectared eirii:ual and ecclesiastical, whereby it: has been 'he : mthe
regard to matters sp some eight different heads having referenc? od. °
alia ™ [then‘ .there ';::;1 had bee; pronounced with referer}ce to the 1r:‘trudmi:
i dems‘ons"; ls against the will of the congregatlon] e anmu-
upor theuf of Pasdorz'\ssifn to the office of the holy mir.nstry, and the co;]lzd -
ety e ll elation, and that they are subject to 'be compell b
thon of e 'Pasmf’a i ¢ ’And Farther Considering, that in these cu:c; d
e T A bl of the Church of Scotland, by law esml-)l;: teh,
stances, & F.ree. Asslfmho)lrden and that an assembly, in accorda:nce wit t‘imel
camnot o t:lm'e lees of the’ Church, cannot be constituted in cor.mec oo
F e e prm?gliout violating the conditions which‘ must now‘,1 sm;:): the
e 'the - ‘E islature of the Church’s Claim of Right, b‘e hel f;:o Do the
reje(‘;f,:?n byott'h:ile eﬁstablishment: And Considering ;hat, :,v:;::dhsryettl)l ore us
conditions ! I 0 T8 renon .
e Churc'h oiz?;ca:virllizlaa:f:silsilentitled and ?)ound to extt'arils:f
PR Of' o k'mo' dict,:ion vested in these judicatories with the .sz?:)c {o » of
e maint?m Fhe ]un:‘withstanding the decrees as to matters spmstua;e and
the C.ons.mutl(fméh:%ivil Courts, because we could not see that ,:.he a ; had
e s thereto as a condition of the Estnbhshment. . :1;7111 w
e e strained to acknowledge it to be the mind am o
e State, s rocer fl()ndeclared, that such submission should and éltoe:h;;of”
the ds:.af,o?s trhzc%lstayblishment, and of the possess;on ot: dt’l:e‘ ‘bgzepr: et
o ini d Elders foresaid,
.. ..“We, therefore, the. Ministers anhem e o aad subuarsive b e
o {’Ondi:io;‘: {)ogzizf,g‘::flzlriuz:n‘tef;e::ted at theURevolut,ior:;1 szn:t s:zin;xlllz
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which He,

has been duly intimated to us, author
and more than a quorum of the Buildi
Convey the subjects after described, on the
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the Civil magistrate: And we farther Protest, that any Assembly constituted M, 1, (Sc.)
in submission to the conditions now declared to be law, and under the civil

< . . . 1904
coercion which has been brought to bear on the election of Commissioners to ——
the Assembly this day appointed to have been holden, and on the Commis- Free Cruncu
sioners chosen thereto,

i not and shall not be deemed a lawful and Free OF SCOTLAND
Assembly of the Church

GENERAL
of Scotland according to the original and fundamental Agmmw oF)
principles thereof ; and that the Claim v

Assembly which convened at Edinby
as the Act of a free and lawful
as setting forth the true consti

» Declaration, and Protest of the General Overs
rgh in May 1842 [see Appx. G, p. 737], ("I‘fggg;f"
Assembly of the said Church, shali be holden

tution of the said Church; and that the said MACALISTER
Claim, along with the laws of the Church now subsisting, shall in no wise be Yoz'xc.
affected by whatsoever acts and proceedings of any

Assembly constituted _
under the conditions now declared to be the law, and in submission to the APPENDIX,
coercion now imposed on the establishment.” And finally while firmly T
asserting the right and duty of the cjvil magistrate to maintain and support . ...
an establishment of religion in accordance with God's Word, and reserving
to ourselves and our successors to strive b

y all lawful means, as opportunity
shall in God’s good Providence be offered, to secure the performance of this
duty agreeably to the Scriptures, and in implement of the statutes of the

Kingdom of Scotland, and the obligations of the Treaty of Union as under-
stood by us and our ancestors, but acknowledging that we do not hold
ourselves at liberty to retain the benefits of the establishment while we
cannot comply with the conditions now to be deemed thereto attached—We
L'rotest, that, in .the circumstances in which we are placed, it is and shall be
lawful for us, and such other Commissioners chosen to the Assembly appointed
to have been this day holden as may concur with us, to withdraw to a
separate place of meeting, for the purpose of taking steps for ourselves and all
who adhere to us—maintaining with us the Confession of Faith and Standards
of the Church of Scotland, as heretofore understood—for separating in an

orderly way from the Establishment ; and thereupon adopting such measures
as may be competent to us in humble dependence on God’s Grace and the
aid of the Holy Spirit, for the advancement of His Glory.”

APPENDIX H,

MODEL TRUST DEED.
DISPOSITION by Joux Hamivroy,

Esq., Advocate, and others, in favour of
Jous Caprry, Esq., Advocate,

and others, Trustees for the Congregation
of 8t. George’s Free Church, Edinburgh. Dated 9th, 11th, and 12th
November, and registered in Books of Council and Session 13th November
1844.

AXD FUrTHER, CoNSIDERING that a Resolution of the said Deacons’ Court

izing and requiring us, as a majority
ng Committee foresaid, to Dispone and
narrative, to the parties, and under
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the trusts, conditions, provisions, and declarations after written. TrAT 15 10
SAY, CONSIDERING, that WHEREAS in the year 1560, and from that year down-
wards, a Reformed Presbyterian Church existed in Scotland, professing to be
reformed from Popery by Presbyters exercising the functions of a Church
of Christ within these realms, and, in particular, adopting and approving of
a Confession of Faith and two Books of Discipline, still extant, under these
titles: AXD wHEREAS the said Reformed Presbyterian Church continued to
exist in Scotland in the year 1690, having a government by Kirk-Sessions,
Presbyteries, Provincial Synods, and General Assemblies, which Church had
been at different periods between the years 1567 and 1592, and the said year
1690, recogrised and endowed by the State as the Kstablished Church of the
kingdom, but was then, in said year 1690, and had been for many years
immediately preceding, unacknowledged by the State, and existing independent
of State support: ANp WHEREAS in the said year 1690 an Act was passed in
the Parliament of Scotland, viz., the Act of the Second Session of the First

Parliament of William and Mary, chapter 5, whereby the said Church was -

again recognised and endowed by the State as the Established Church of the
kingdom, and not only its foresaid government by Kirk-Sessions, Presbyteries,
Provincial Synods, and General Assemblies, was ratified and confirined, and its
ministers declared to have right to the maintenance, rights, and other privileges
by law provided to the ministers of Christ’s Church within the kingdom, but
also its Confession of Faith, which it bad adopted in the year 1647, and of
which a verbatim copy is annexed to the said Act, was thereby ratified and
established: Axp waereas the said Church, using, as before, its said mode of
government by Kirk-Sessions, Presbyteries, Provincial Synods, and Genera]
Assemblies, continued, from and after the date of the said Act of Parliament,
as long previous to that Act, to have the existence in Scotland as a Church
of Christ, and was, from the date of the said Act, down to month of May
1843 years, and during the whole intermediate period, recognised and endowed
by the State as the Established Church of Scotland: Axp WHEREAS it was at
all times an essential doctrine of the said Church, and a fundamental priaciple
in its constitution, as set forth, in accordance with the Word of God, in the
said Confession of Faith, that ¢ there is no other Head of the Church but the
Lord Jesus Christ,” and that ¢ the Lord Jesus, as King and Head of His Church,
hath therein appointed a government in the hands of church officers, distinct
from the civil magistrate,” which government thus appointed by the Lord
Jesus in the hands of church officers, distinct from the civil magistrate or
supreme power of the State, and flowing directly from the head of the Church
to the office-bearers thereof, to the exclusion of the civil magistrate, compre-
hends, as the object of it, the preaching of the Word, administration of the
Sacraments, correction of manners, the admission of office-bearers of the
Church to their offices, their suspension and deprivation therefrom, the
infliction and removal of church censures, and generally, the whole power
of ““ the keys,” which,|by the said Confession of Faith, is declared, in conformity
with Scripture, to have been “ committed ” to church officers, and which, as we.ll
as the preaching of the Word and the administration of the Sacraments, it
is likewise thereby declared, that ‘the civil magistrate may not assume to
himself’: Axp WREREAs, further, it was at all times a fundamental prinm.ple
of the said Church that no pastor should be intruded upon any congregation
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contrary to thc will of the people: ANp WuerEAs, in the year 1834, the H. L. (Sc)

General Assembly of the said Church, convened at Edinburgh, passed, on
31st May 1834 years, an Overture and Interim Act, intituled “ Overture and
Interim Act on Calls,”
* Overture with Regulations for carrying the above Act into effect,” whereby
tl'1e said fundamental principle, that no pastor be intruded upon any congrega-
tion, contrary to the will of the people, was, as in previous Acts of the
General Assembly of the said Church, distinctly declared, and was appointed
to be given effect to as therein mentioned ; and, because by an Act of the

1504

e~

and on the 2nd of June 1834 years, passed a relative FrEE CrurcH

OF SCOTLAND
(GENERAL
ASSEMBLY oF)

v,

OVERTOUN
(Lorp).

General Assembly of the said Church, passed on the 8th of January 1697 MAcALsTER

years, intituled an “ Act anent the method of passing Acts of Assewnbly of
general concern for the Church, and for preventing of Innovations,” which is
commonly called the * Barrier Act,” the said General Assembly did “ appoint,
enact, and declare, that, before any General Assembly of this Church shall
pass any Acts which are to be binding Rules and Constitutions to the Church,

i+ the same Acts be first proposed as Overtures to the Assembly, and being by

the‘m Passed as such, be remitted to the consideration of the several Presby-
teries of this Chureh, and their consent reported by their Commissioners to
the next General Assembly following, who may then pass the same Acts
if the more general opinion of the Church, thus had, agree thereunto,’:
therefore the said “Overture and Interim Act on Calls,” and also the said
“ Overture with Regulations for carrying the above Act into effect,” were, by
the said General Assembly, in conformity with the said Barrier Act, remi,tted
to the consideration of the several Presbyteries of the said Church, and the
opinions and consent of the said Presbyteries having been reported by their
Commissioners to the next General Assembly of the said Church, which was
holden at Edinburgh in May 1835, the said next General Assembly, finding
that the more general opinion of the Church, thus had, agree thereunto di;
on 29th May 1835 pass the said Overture and Interim Act, under the tiLI’e of
an “Act on the calling of Ministers,” into a standing law of the said Church
and for carrying the said last-mentioned Act into effect they, on 1st Jum;
1833, passed an Overture and Interim Act, intituled “Overture and Interim
Act, with Regulations for carrying into effect the Act of Assembly on the
calling of Ministers”: Axp WurrEAs the General Assembly of the said
Church, holden at Edinburgh in May 1838, Passed on 23rd May 1833, in
reference to the essential doctrine and fundamental principle first a‘t:ove
mentioned, a formal Resolution in the following terms [see post, p. 632
and proceeds to give the history of the Disruption] . ... Axp WHEREAS.
the said Ministers and Elders, and those who adhere to them, thus form a
body of Christians, known by the name of The Free Church of Scotland,”
separate and distinct from the Established Church, as now recognised an’d
endowed by the State; but using and exercising the foresai; form of
Church Government by Kirk-Sessions, Presbyteries, Provincial Synods, and
General Assemblies, and, in general, the same internal government, jur;sdic-
tion, and discipline, as before their said Act of Separation from the Church of
Scotland, as now recognised and endowed by the State: Axp WHEREAs in
order to secure and invest the foresaid subjects and others, and buildi’nos
erected on the ground thereof, in connection with the said Free Church :f

Scotland, it has been agreed to convey the same to the parties after named and

.
Young,
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H.L. (80) designed, as Trustees in manner and to the effect following: THEREFORE, we,
Dispone, &c. . . « First, Urox Trusrt, that the building, or place of worship,
——— erected, or in the course of being erected, upon the ground hereby disponed, or
Fuee Cauren any building or place of worship that may hereafter be built and be erected
OIZSE:’,E;‘:?D thereon, with the appurtenances thereof, shall, in all time coming, be used,
ASSEMBLY c;p)‘occupied, and enjoyed, as and for a place of religious worship, by a congrega-
. tion of the said body of Christians called the Free Church of Scotland, or of
O(le‘:::g).ux any united body of Christians composed of them, and of such other body or
—_ bodies of Christians as the said Free Church of Scotland may at any time here-
MACALISTER after associate with themselves, under the foresaid name of the Free Church of
Yot'.xe. Scotland, or under whatever name or designation they may assume, and to be
— made use of by such congregation occupying and enjoying the same, for the
APFENDIS. time being, in the way and manner in which, by the usages of the said body,
or united body of Christians, places of religious worship may be, or are in use,
to be occupied and enjoyed i— . - .. Fourthly, Urox FURTHER TRUST, That the
. said Trustees, or Trustee, acting for the time, shall, at all times, be subject, in the
management and disposal of the said building, or place of worship, and appur-
tenances thereof, and whole subjects hereby disponed, and in all matters and
things connected therewith, to the regulation and direction of the General
Assembly, for the time being, of the said body, or united body of Christians,
and shall be liable and bound to conform to, implement, and obey, all, and
every, the Act, or Acts, of the General Assembly, for the time being, of the
said body, or united body, of Christians, in reference thereto; and the Mode-
rator and Clerk of the said General Assembly, for the time being, or of the
then immediately preceding General Assembly of the said body, or united
body, of Christians, or the parties generally known, or understood, to hold
those offices for the time, shall, at all times, have full power, and sufficient
status, and right and interest, to pursue, or defend, any action, or actions, in
whatever court, or courts, of law or justice, for the enforcement, maintenance,
or protection, of the rights, interests, ot privileges of the said body, or united
body, of Christians, or General Assembly thereof, in, or in any way connected
with the subjects hereby disponed, and building, or place of worship, erected,
or to be erected, thereon, and appurtenances thereof :— . . . . Seventhly, Itis
hereby also expressly PROVIDED and DECLARED, that it shall, at all times, be in
the power of any Trustees, or Trustee, whether hereby nanmed, or that may be
appointed in virtue of the powers and provisions hereinafter contained, who
may have acted in the gaid trust, to resiga the Trusteeship; and that, in the
event of any Trustees, or Trustee, whether named or to be appointed, as said
is, ceasing to be members of the said body, or united body, of Christians, then,
and in that case, such Trustees, or Trustee, shall, ipso facto, cease to have any
right to act under these presents, and the trust shall be thenceforward con-
ducted by the other Trustees as if such Trustees, or Trustee, ceasing as said is,
were actually dead:— . . . . Ninthly, It is hereby specially PROVIDED and
DECLARED, that if, at any time hereafter, one-third of the whole ordained
Ministers, having the charge of congregations, of the said body, or united body, of
Christians, or any larger number of the said ordained Ministers, having charge,
as aforesaid, shall simultaneously, or within a consecutive period, not exceeding
three calendar months, not only publicly separate from the said body, or united
body, of Christians, but, at the same time, publicly claim and profess to hold,
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" three s .
or more Trustees in the said deed of declaration and appointment named, - PR
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truly, and i i inci |
befoyr',a liiiltr:dbo::dﬁfs, 1t‘;he pnn(fxples of the Protest of 18th May, 1843, herein- H. L. (S
faithfully thm; the nlajor?t;agiﬁglz?:isthe Obfjetchfs Ofdtlll)e o iy more .]9.0:-0')
T & y of inisters of the said body, or united b
of Ghris Prz,s ;;?e S::llPum.te in forming one body of Christians, having Kﬁi{ an;'{;m:cn
o cas,e H e th;[mrolz'mc.ml Synods,and a General Assembly, then and in °F ScorLaxp .
competont 1o and);n th: erein to the f:ox}trary notwithstanding, it shall be A§SC;;§“"-“L
oo a,nd cin fower of, a }najonty of the congregation, in the use :L\ v
pocupat pr,OVide a;dy;ne? of the said building, or place of worship for thé Ovenrouy
e to Provide and eﬂe‘c t:re(,i by a deed of declaration and appointment under (Iﬂ)'
hel buﬂdin:’ ) fhat ¢ e(; , uly. executed, that the ground hereby disponed, MAcaLisTen
o ouila i’eld a}: ace o WoE'shlp,_ then upon the same, shall, from thencei v
Ministe;s e sh.ﬂlll? connection with the body of Christians adhering to the YEG.
g e thetsaida:[o‘z; separated as aforesaid, and, for this purpose, to require < PPENDIX.
b, Thomns tho maid. rustees, or Trustee, acting under these presents for the -
oo o oo h.) ispone the ground hereby disponed, and the building, or
ship, then upon the same, and whole appurtenances thereof, toc;ny

tob
tion:dl.}efn;)yoiuzﬁ lrlle(;v trustees, and‘ their successors, in trust, as after men-
e T,ruste c ?l?d of declar‘atlon and appointment being executed, as
o bo&nd - Obltiej, gr rustee, acting under these presents for the time sl;lall
e ot I.ece“,i,e , asdthey are here.by bound and obliged, at the ezépense
Siars of the re af:ferst,.an on bemfg entirely freed and relieved of all pecuniary
. abﬁ-ectin, pen ec'lx‘ng the subjects hereby disponed, or buildings thereon
or the; " sua.; Trustees, or Trustee, under these presents, c:,r for or tc;
Thich the ozherWiS(; tA rustees, or Tr}lstee, may be subject or liable, but no
S0 bu,ildina erwise ofconvey.' and dispone the ground hereby disponed, and
e ol :ﬁle s};id 0 .w\:l(‘)rshlp, then upon the same, and whole appurten;nces
the ap,pomtment nane\:i rustees .who shall be in the said deed of declaration
o obpointmen gm(ei , and their su.ccessors in trust, for the said persons
sibecribers of ¢ eoialch eed of declaration and appointment, as a convreoation,
of the sald ho z’f ! ristians who s'hall have separated as aforesaidc a;d for
the successors of 5:.? tthersons formllng such congregation for the tim,e being ;
e e i;spor:) 2? ix;z::nsrer:uttnndis, as nearly as possible, in t;(’:
placing the said congregation of thepsaifin;(’)dﬁ;ngf t(gh?i::ieanfor ll:5 e
seI()iar]ajted as aforgsa.id, and the Minister of such con,tg,regationS ‘:n(;’ :ll:zlllE}:iave
a}) Deacons, an Elders acting as Deacons thereof, and t,h i o
g;:;ig:;nsp:zhf s.ha;llsha.ve separated as aforesaid, and ,its Kirk?Sessa:ii(mbsOdgre(s)f
themsel;es i\[:rttlz:a ynods, a'nd General Assembly, and the said new tr,ustee%
the buﬂdi; : the same relation respectively to the ground hereby disponod
and buldi ?n l.efereon, and appurtenances thereof, and in the same relation tc;
cach othe ,Of tm:trezcet;hereto, as Wa‘.s held, before the granting of the said
pew doed of irus the_: e congregation uéing, occupying, and enjoying the
s t,he piriue of ihe e presents, and the Minister of such former convreoztion
d Deacous, and Elders acting as Deacons thereof ang tl:m’ id
(}))ngu:lal .b{)dy, or united body, of Christians, and its Kirk-Sessions ,Presb : s'ald
a;g;?c:lidiyx)::, and General Assemblies, and the said Truste;s, or ’I{-lf:tl::,
DECL° ; the e presents :— Tenthly, It is hereby expressly rrovipe (;.
ARED that, in the event of a deed of declaration and appointmenl: :Zd
?
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H L. (Sc.) new deed of trust, being executed as aforesaid, the parties signing such deed of
1904 declaration and appointment, shall be subject and liable to pay aod make good
—— to the minority of the congregation with whom they were previously connected,

Free Cuvrck who did not sign the said deed,and for behoof of the said body, or united body,

OF SCOTLAND ¢ Christians, with which also they were previously connected, a proportion of

GENERAL .
As(smaBLY or) the net value of the subjects disponed by such new deed of trust, corresponding
. to the number of such minority, as compared with the number of subscribers
OVERTOUN

(Lonn). to said deed of declaration and appointment.

MacAuISTER —_

.
Yorxa. APPENDIX I.

ArPENDIX.
_ ACT and DECLARATION anent the Publication of the Subordinate

Standards and other Authoritative Documents of the Free Church of
ot o Seotland. o : - ‘
h T 31st day of May, 1851, -
Inter alia,

The Geeneral Assembly, on considering the Report of the Committee to which
this matter was referred at a previous diet, unanimously agreed to sanction, as
they hereby sanction, the publication of a volume, containing the subordinate
standards, and other authoritative documents of this Church.

When it pleased Almighty God, in His great and undeserved mercy, to reform
this Church from Popery by presbyters, it was given to the Reformers, amid
many troubles, to construct and model the constitution of the Church, in
doctrine, worship, discipline, and government, according to the Word of God,
and not according to the will of earthly rulers. OQur fathers, accordingly, in
singleness of eye and simplicity of heart, without regard to the favour or the
fear of man, so applied themselves to the work to which they were called, that
they were enabled, with remarkable unanimity, to settle it upon the basis
which, by the blessing of God, has continued unaltered down to the prescnt
time.

Of this settlement, besides that profession of the evangelical faith which is

common to all the Churches of the Reformation, the peculiar and essential

features are: 1. The government of the Church by presbyters alone, or by that
order of men which is indicated in the New Testament indiscriminately by the
terms presbyters and bishops or overseers—mpeoBurepor and émoxomo—and
IT. The subjection of the Church, in all things spiritual, to Christ as her only
Head, and to His Word as her only rule.

From the beginning these principles have been held as fundamental by the
Reformed Church of Scotland ; and as such they were recognised in her earliest
standards—the First and Second Books of Discipline—adopted by her own
independent authority, before the full sanction either of the Crown or of the
Parliament was given to the Reformation which God had accomplished on her
behalf. For these principles, the ministers and members of this Church, as
well as the nobles, gentlemen, and burgesses of the land, from the first united
in contending; and on more than one occasion, in the course of these early
struggles—as in 1580, when the National Covenant was signed—our reforming
ancestors bound themselves one to another, as in the sight of God, to maintain
and defend them against all adversaries.

a5
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Farther : while this Church has ever held that she possesses an independent H, L. (So.,)
and exclusive jurisdiction or power in all ecclesiastical matters, “ which flows 1904
directly from God, and the Mediator, Jesus Christ, and is spiritual, not having ——

a temporal head on earth, but only Christ, the only King and Governor of His Free Crurcy
Church”; she has, at the same time, always strenuously advocated the doctrine O?gggg‘,‘::n
taught in Holy Scripture—that nations and their rulers are bound to own the Agseymiy oF)
truth of God, and to advance the kingdom of His Son. And accordingly, with v.
unfeigned thankfulness, did she acknowledge the good hand of the Lord, when, O(\vfgn'rg;’u
aftcr prolonged contests with the enemies of the Reformation—and, in par- -
ticular, with certain parties who sought not only to uphold a form of Prelatic MACALISTER
government in the Church, but to establish the supremacy of the Crown in all Yo:"uc.
causes, spiritual and ecclesiastical, as well as civil and temporal—a national —_
recogoition and solemn sanction of her constitution, as it had been settled by -\PPENDIX.
her own authority, according to the Word of God, was at last obtained ;—first, -

in the Act of Parliament, 1567, and again, more completely, in the Act of
Parliament, 1592—then and since regarded by her as the great constitutional™’
charter of her Presbyterian government and freedom.

Thus the first Reformation was accomplished.

But before a generation had elapsed, a sad change for the worse took place.
Through defection in the Chureh, and tyrannical invasion of her independence
by the civil power, the Presbyterian polity and government were overturned,
and manifold abuses and corruptions in discipline and worship were insidiously
introduced. A second Reformation accordingly became necessary.

And here, again, it pleased Almighty God, as in that former Reformation of
the Church from Popery by presbyters, to give to our fathers light and grace;
so that, taking His Word as their only rule, and owning His Son as their only
King in Zion, they were enabled not only to restore the constitution of the
Church as it had stood when her first Reformation seemed to be completed, but
1o aim, also, at carrying out more fully the great essential principles of that
cobstitution, and securing more effectually than before the prevalence of these
principles over all the Jand, as well as their permanency through all coming
ages . ...

Thereafter, for the better prosecution of the work on hand, and in the face
of the manifest purpose of the king and his adherents to crush it altogether,
this Church, by commissioners duly named by the General Assembly, took
part in the Assembly of Divines which met at Westminster in 1643. And
having in view the uniformity contemplated in the Solemn League and Cove-
nant, she consented to adopt the Confession of Faith, Catechisms, Directory for
Public Worship, and form of Church Government, agreed upon by the said
Assembly of Divines.

These several formularies, as ratified, with certain explanations, by divers
Acts of Assembly in the years 1645, 1646, and particularly in 1647, this
Church continues till this day to acknowledge as her subordinate standards of
doctrine, worship, and government; with this difference, however, as regards
the authority ascribed to them, that while the Confession of Faith contains
the creed to which, as to a confession of his own faith, every office-bearer in
the Church must testify in solemn form his personal adherence—and while the
catechisms, Larger and Shorter, are sanctioned as directories for catechising ;
the Directory for Public Worship, the Form of Church Government, and the

(x?'_
feis
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H. L.(8c.) Directory for Family Worship, are of the nature of regulations, rather than of
tests, to be enforced by the Church like her other laws, but not to be imposed
190% . .
—~ _ by subscription upon her ministers and elders. These documents, then,
¥gee CHURCH together with a practical application of the doctrine of the Confession, in the .
oF SCOTLAND g of Saving Knowledge—a valuable treatise, which, though without any .

(GENERAL 3
\SSEMDLY O¥) eXpress Act of Assembly, has for ages had its place among them—have, ever

v since the era of the second Reformation, constituted the authorized and
()(‘If‘:)‘rqz’gis authoritative symbolic books of the Church of Scotland.

Thus, for instance, in the civil sanction then given to Presbytery, the Par-
MACALISTER ]iament of 1690, overiooking altogether the higher attainments of the second
YO%NG. Reformation, went back at once to the Act 1592, and based its legislation upon
— that Act alone, as being the original charter of the Presbyterian Establishment.
APPENDIS.  Accordingly, it left unrepealed the infamous “ Act Recissory ” of King Charles
by which all that the Church had done, and all that the State had done for
her, in the interval between 1638 and the Restoration, had been stigmatised as

. treascnable and rebellious. Thus the Revolution Settlement failed in adequately
- acknowledging the Lord’s work. . . . : . N ¥ -

For it would be in a high degree ungrateful to overlook the signal and

seasonable benefits which the Revolution Settlement really did confer upon the
Church, as well as upon the nation. Not only did it put an end to the cruel
persecution by which the best blood of Scotland had been shed in the field, on
the hillside, and on the scaffold; not only did it reinstate in their several
parishes the pastors who had been unrighteously cast out in the reign of the
second Charles, and set up again the platform of the Presbyterian government;
but by reviving and re-enacting the Statute of 1592, the original charter and
foundation of Presbytery, it recognised as an inalienable part of the constitution
of this country the establishment of the Presbyterian Church. It secured also
effectually, as was then universally believed, the exclusive spiritual jurisdiction
of the Church, and her independence in spiritual matters of all civil control.
And by the arrangements which it sanctioned for the filling up of vacant
charges; it abolished those rights of patronage which had been reserved in
1592, and made provision for enforcing the fundamental principle of this
Church, that “no pastor shall be intruded into a congregation contrary to the
will of the people.”

Among other tokens for good, as the Church humbly considered them, it
may be mentioned as one of the most gratifying, that a beginning was made,
during this reforming period, of the work of reunion among the true-hearted
branches of the Presbyterian Church in Scotland. Overtures towards a junction
with the Church of Scotland having been made by a highly esteemed body of
those whose fathers had seceded from it, and ample deliberation having taken
place on both sides, the end in view was happily and harmoniously attained in

the year 1839, when the General Assembly, with the consent of the Presbyteries

of the Church, passed an Act to the following effect :—

“Whereas proposals have been made by the Associate Syned for a reunion
with the Church of Scotland, and a considerable number of overtures have been
sent at the same time to the General Assembly from the Synods and Presby-
teries of the Church favourable to that object; and it has been ascertained by
a committee of the General Assembly, that the course of study required for
& long time past of students in divinity in connection with said Synod is
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quite s?tisfactory, and that their ministers and elders do firmly adhere to the H. L, (S
Westminster Confession of Faith, the Larger and Shorter Catechvisms and other (50
stand.ards of our Church: and whereas the members of the Associate, Synod do 5%
h'ea.rtlly concur with us in holding the great principle of an ecclesiastic:ﬂ estab- }-”BE:E;U"C“
-hslfn:fent, and the duty of acknowledging God in our national as well as our °F SCOTLAND
individual capacity; and we, on the other hand, do heartily concur wi;h thr (Grmaae
. members of the Associate Synod in confessing the great obligati oy Y on
. g g gation under which v.
we lie to our forefathers in the year 1638, and several years of that centu OverTory
immediately following, and the duty, in particular circumstances, of uniti;{ (Lown).
t(.)ge.thf:r in public solemn engagement in defence of the Church and,its doctrine, MaCaLIsTER
discipline, and form of worship and government: and wherea’s our brethren ;
the Asso.ciate Synod have declared their willingness, in the event of a reunioz —_—
to submit to all the laws and judicatories of this Church, reserving onl 't’ APPEXDIX.
thcmselve% the right which the members of the Establishe:l Churchoen'o)' o(; T
cudem'f)urlug to correct, in a lawful manner, what may appear to themjtg be
fauliy in its constitution and government,—the General Assembly, with th
co.ns.ent of the Presbyteries of this Church, enact and ordain ti’at all the
ministers of the Associate Synod, and their congregations in Soot’hnd desir :
of being admitted into connection and full communion with t};e C,h hou:'
Scotland, be received accordingly.” e e
Th%s step was hailed with lively satisfaction by tha supporters of the old
hereditary principles of the Scottish Reformation, as not only a testimony to
the returning faithfulness with which these principles were now m'lintaii d, »
but a pledge and presage also of other movements of a similar kind wh‘ich mi:hg
be e:'(pected to follow, as the work of reformation and revival went on: tfx’u
liolding out the hope of this Church being honoured to be successful in h-eal‘ :
the breaches of Zion as well as rebuilding the walls of Jerusalem. e
[-It then referred to the Disruption, and proceeded.] All aio;ﬂ; indeed
while the contendings of this third Reformation period were voin:,forward’
not only did “they that feared the Lord speak often one tocanr)ct,her ’ bu;
most solemn consultations of the brethren were held at every ste , with
much earnest prayer, and many affecting pledges of mutual ﬁdelityp;o one
another, and to God. And as the crisis manifestly drew near, the whole
body of those ministers of this Church by whom the contest was’ maintained
met together in convocation, in November, 1842, being convened by a large
number of the fathers of the Church, and, after a sermo; preached by the lal:e
lamnented Dr. Chalmers, continued in deliberation for several successive davs
spending a large portion of the time in united supplication for the guidance ajr?xd'
grace of God; and did not separate till, with one mind and one heart, the
were enabled to announce, in resolutions having, in the circumistances a,ll t:hz)r
force of the most impressivé vows and obligations, their final purpos,e at all
hazards, to maintain uncompromised the spiritual liberty and jurisdict’;ion of
this Church. And this they resolved to do, not by prolonged resistance to the
civil courts, should the Crown and Parliament of Great Britain refuse the
redress craved in the above-mentioned Claim of Rights, but by publicl ‘
E-enouncing the benefits of the National Establishment,—under protest that i{
is her being I'ree, and not her being Established, that constitutes the real
historical and hereditary identity of the Reformed National Church of Scotland
Holding firmly to the last, as she holds still, and, through God's grace, wil]..

z.
Youne.




752 HOUSE OF LORDS [1904}
H.L.(Sc) ever hold, that it is the duty of civil rulers to recognise the truth of Gf)d,
1904 according to His Word, an.d t'o .pron.lot?. and support the kmgflom of Christ,
—— without assuming any jurisdiction im it, or any power over it; and deeply
Free CHURCH gensible, moreover, of the advantages resulting to the community at large, and
°?§§§§§ﬁ” especially to its most destitute portions, from the public endowment of pastoral
AsSEMBLY oF) charges among them : this Church could not contemplate without anxiety and
v. alarm the prospect of losing, for herself, important means of general usefulness—
O(\'I}‘:g:g;:x leaving the whole machinery of tbe Establishment in the hands of parties who
" could retain it only by the sacrifice of her fundamental principles—and seeing
MACALISTER |arge masses of the people deprived of the advantage of having the services of
Yt:;‘i:no. a gospel ministry provided for them independently of their own resources. But
her path was made plain before her. . . .

APPEXDIX.
- 5. EXTRACT from “ TaE Sux or Savixe KxowLEDGE.”

Heap II1.

called.

L The outward means and ordinances, for making men partakers of the cove-
nant of grace, are 5o wisely dispensed, as that the elect shall be infallibly
converted and saved by them; and the reprobate, among whom they are, not
to be justly stumbled. The means are especially these four. 1. The word of
God. 2. The sacraments. 8. Kirk-government. 4. Prayer. In the word of
God preached by sent messengers, the Lord makes offer of grace to all sinners,
upon condition of faith in Jesus Christ; and whosoever do confess their sin,
accept of Christ offered, and submit themselves to his ordinances, he will have
both them and their children received into the honour and privileges of the
covenant of grace. . . . .

Here (after setting down the precious ransom of our redemption by the
sufferings of Christ, and the rich blessings purchased to us thereby, in the two
former chapters), the Lord, in this chapter,

1. Maketh open offer of Christ and his grace, by proclamation of a free and
gracious market of righteousness and salvation, to be had through Christ to
every soul, without exception, that truly desires to be saved from sin and
wrath : ¢ Ho, every one that thirsteth,” saith he.

2. He inviteth all sinners, that for any reason stand at a distance from God,
to come and take from him riches of grace, running in Christ as a river, to wash
away sin, and to slocken wrath: “ Come ye to the waters,” saith he. . . .

APPENDIX J.

BASIS OF UNION, adopted May, 1847.

1. That the word of God contained in the Scriptures of the Old and New
Testaments is the only rule of Faith and Practice.

2. That the Westminster Confession of Faith and the Larger and Shorter
Catechisms are the confession and catechisms of this Church, and contain the
authorized exhibition of the sense in which we understand the Holy Scriptures ;

The outward means appointed to make the elect partakers of this covenant, and
«ll the rest that are called, to be inexcusable. Matt. xxii. 14. Many are

e kb T
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it being always understood that we do not approve of anything in these docu-

wments which teaches, or may be supposed to teach, compulsory or persecuting
and intolerant principles in religion.”

. . .

10. That the respective bodies of which this Church is composed, without
requiring from each other any approval of the steps of procedure by their
fathers, or interfering with the rights of private judgment in reference to
these, unite in regarding as still valid the reasons of which they have hitherto
maintained their state of secession and separation from the Judicatories of the
Established Church, as expressed in the authorized documents of the respective
bodies, and in maintaining the lawfulness and obligation of separation from
ecclesiastical bodies in which dangerous error is tolerated, or the discipline of
the Church or the rights of her ministers or members are disregarded.

W

" APPENDIX K. -
EXCERPT from RULES and FORMS of PROCEDURE of the UNITED
PRESBYTERIAN CHURCH (1848).

After a narrative which says rules must be framed for the guidance of their
office-bearers, it continued :—

“XV.—The Church is a spiritual community which has received from '
Christ, her Head, and holds within herself, all the power that is necessary for
the administration of her affairs. She is entirely distinct from civil govern-
ments, and requires nothing from them but that civil protection to which all
her members in their civil capacity are fully entitled. She addresses herself
to the consciences and hearts of men, disclaiming all compulsory power over
their persons or property, and the right of private judgment in all matters
which relate to religion is universal and inalienable. This book of Rules and
Forms is to be looked upon as shewing how the instructions given in the
Word of God are reduced to practice in the government of the United Presby-
terian Church. These forms aré to be viewed in no other light than as the

guards of substantial justice, in applying the principles already specified to
the actual business of the Church.

“Cnap. II. Secr. IX.—Sus-sect. II.

“ Every minister of the United Presbyterian Church is bound to submit in
the matter of temporal support, as in all other matters connected with his
office, to the decision of Presbytery or Synod, and has no right to prosecute
for stipend in the civil courts, it heing a principle recognised in the Church
that the high and sacred claim which Christ bas given ministers on the
consciences of their people for suitable maintenance is a security perfectly
adequate, and excludes any appeal to a civil court for its enforcement.”

“Cuap, V. S8ecr. IL.—OvVERTURES.

“4, Any proposal which involves a change in the constitution of the Church
ought to be leisurely and carefully considered If the Synod first approve
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Officers—it being the exclusive prerosative of the Lord Jesus to rule in I, I, (S¢

. s i f an Overture to the g prerog . L. (8.)

H.L.(Sc) of the proposal, it is then trans.mlﬂ.e d N th; tfgrcl: ionio: of their sessions.” E matters of faith and worship; and that the Civil Magistrate is not to further

. Presbyteries of the Church for their opinion, an P & the interests of religion by means inconsistent with its spirit and enactments,

1904 T which disclaim and prohibit all persecution. . . ,”

I;l;ESEcSrT:;C: FORMULA for MINISTERS at Ocdination in the UN1TEp PRESBYTERIAN

(GENEBAL CHURCH. l
ASSEMBLY OF) )

1904

——
Free CaCRcH

. . . OF SCOTLAND
*“1I. With reference to the same question, the following are statements (GENERAL

in parallel columns of distinctive principles about which the two ASSEMBLY OF)

) . : ' X d th Committees differ ;— OVE;:X.OU\'
" : : 3 ] . - t e ! _ .
OVB:TOUN D o tntesiite, Weﬂtmm“‘?r_ o wae son F'ruth,ht'mh ou * STATEMENTS oF FREE Crurcn Cox- “SraTEMENTS oF UNITED PrEspy- (Lozb).
(Loep).  1..0er and Shorter Catechising, as an exhibition of the sense in whic 1279 or Fas s o Ui ey
e he Holy Scriptures. [Note.—After the Declaratory Act of X : 5 ‘ ' T ]
Hacatasrn e e of d ' his point to ¢ This acknow- “ L. That while the Civil Magistrate “I. That inasmuch as the Civil v
T the second part of this Formula was altered from this poin

Yovuxe.

: ions ined i arator,
YouN6.  Jedgment being made in view of the explanations contained in the Declaratory
k-4

Act of Synod thereanent']; it being understooTi that you are x{ot requm;(cl1 ::)

approve of sanything in these documents Whlch.te.aches', or 1.1:. su}:pos

teach, compulsory or persecuting and intolerant prmclp.les mhre 10110!1 kin, -
«3, Are you persuaded that the Lord Jesus Clirist, the only g

‘Head of the Church, has therein appointed a government distinct from, and i

not subordinate to, civil government? And do you ack.nowlgdge thehPrfsb}))'-
terian form of government, as authorized and acted on in this Church, to be

nd agreeable to, the Word of God ? )
fo“*‘“gid;:& 2:\pprove of the Constitution of the United Presbyterian Church

as exhibited in the Basis of Union; and, while cherishing a spirit of brothehr-
.;JOOd towards all the faithful followers of Christ, do you engage to scek the
purity, edification, peace, and extension of this Church ?

APPENDIX L.

INTERIM REPORT (1864) of the Committee on Uniofx appointed by the
General Assembly of the Free Church of Scotland in 1863.

“ T};e Committee of the Free Church and the- Co‘mmittee of t'he U;]i:]?:
Presbyterian Church have been enga.g?d in copsidering the question o
relation of the Civil Magistrate to Religion and the Church. .

«]. With reference to that question, the following are the Articles of
Agreement between the two Committees :—

«1, That Civil Government is an ordinanc? otj Gofl for His own glo}l;y ax;g
the public good ; that to the Lord Jesus Christ is given all po;ver ulx)r ::gon
and on earth; and that Magistrates as well as othc?r men are un erh? ig "
to submit themselves to Him, and to regulate their conduct, in their sever

i is Word.
Pl‘?f’;; a;(;x::ltl?: I(llsi’v?ly)ﬁ:i:tr(;te ought to further the interests of Fhe religi‘on
of the. T.ord Jesus Christ among his subjects, i.n every way .cons;s‘tfntswtx]i;l;
its spirit and enactments; and to be tuled by it in the rﬁmkmgt: sa:; ,c ivu.
administration of justice, the swearing of oaths, and other matter

surisdiction. .
Jlu:isIdIl;: l(:Fhai: while it is the duty of the Civil Magistrate to embra:le and
' aristi igi it i i i to impose a creed or a
the Christian religion, it is not his province :
?;::;5;_ wzrship upon hisosubj’ects, or to interfere with that government which
the Lord Jesus Christ has appointed in His Church, in the hands of Church

must not so sustain himself a public
judge of true or false religion as to
dictate to his subjects in matters of
faith, and has no authority in spiritual

things, yet, owning obligation to..
Christ, he may lawfully acknowledge -

as being in accordance with the Word
of God, the creed and jurisdiction of
the Church.

“As a further act of homage to
Christ, it is his duty, when necessary
or expedient, to employ the national
resources in aid of the Church, pro-
vided always that in doing so, while
reserving to himself full control over
the temporalities, which are his own
gift, he abstain from all authoritative
interference in the internal govern-
ment of the Church. And while the
Church must ever maintain the essen-
tial and perpetual obligation which
Christ has laid on all His people to
support and extend His Church by
tree-will offerings; yet in entire con-
sistency with said obligation, the
Church may lawfully accept aid from
the civil magistrate when her spiritual
independence is preserved entire. But
it must alwaye be a question to be
judged of according to times and
circumstances, whether or not such
aid ought to be given by the ‘civil
magistrate, as well as whether or not
it ought to be accepted by the Church.
And the question must in every
instance be decided by each of the
two parties judging for itself, on its
own rtesponsibility.

Magistrate has no authority in
spiritual things, and as the émploy-
ment of force in such matters is
opposed to the spirit and precepts of
Christianity, it is not within his
province to legislate as to what is
true in religion; to prescribe a creed
or form of worship to his subjects, or
to endow the Church from national
Tesources; that Jesus Christ, as sole
King and Head of His Church, has
enjoined upon His people to provide
for maintaining and extending it by
free-will offerings; that this, being
Christ’s ordinance, it excludes State
aid for these purposes; and that
adherence to it is the true safeguard
of the Church’s independence.
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« H. L. (8¢c) «TI. It follows from the preceding “IL Th:}t the Umte'd'P;ei‘bYterL:t
articles that any branch of the Church, without requmn? tl;'lomt
1"93: Christian Church consenting to be in  members any approva! 0f the steps
FrEE CHURCH glliance with the State, and to accept  of pro(fedure- by thc.nrh . a fersi, (:r
oF SCOTLAND 444 aid, upon the condition of being interfering .w1th the rlgts Zh pr v:r:
.A(sgﬂil;“ar) subject to the authoritative control judgmel‘]t in ref.erence ‘ :11 elr'n;i, x
v of the State or its Courts in spiritual  united in rega.rd;ng as ;\ vle;.\th te
O vRRTOUN matters—or continuing in such con- reasons on Whlc.h they have hi erto
(L—OR—D)‘ nection with the State as involves maintained their state o_f secession
MAGALISTER )0 sybjection—must be held to be  and sepnratif)n from tbhc _]ud\catorlc;.
o go far unfaithful to the Lord Jesus oftheEstabhs}}edChurc ,88 expresse
YEG- Christ as King and Head of His in the authorized docyments of 'tho
APPENDIX.  (hyrch. And upon this ground, in respective‘ bodies of Wh.lch the ‘IlI‘mte:
T accordance with the history and the Presbytem‘m‘ Church is f(;r;ne ; and
constitutional principles of the Church  in mai'ntammg the ) la“; ulness lms]i.
of Scotland, a protest is to be main-  obligation .of ‘separ?t;log ::)m e:c remr
tained against the present Establisli-  astical bodiesin whie ¢ afxo;,rou :th
t in Scotland. is tolerated, or _the discipline of the
. Church, or the rights of her ministry
or members are disregarded.
«Moreover, though uniformity of
opinion with respect to civil establish-
ments of religion is not a term of
communion in the United Presbyterian
Church, yet the views on this subject
held, and universally acted on, arc
opposed to these institutions; and t'he
statements set forth in these dis-
tinctive articles are regarded by that
Church as a protest against the Church
Establishment in Scotland.

APPENDIX M.

OVERTURE To BE TEANSMITTED TO PRESBYTERIES FOR THEIR OPINION.
Anent Union with the United Presbyterian Church.

« Whereas negotiations for an incorporating Union betw<=:en this Churc];sa;g
the United Presbyterian Church have been in progress since t}:et y:ir X no;
i ble of a Uniting Act, the te
articularly set forth in the pream : , the
ashnrm;: g)llows- and whereas the General Assembly at its meetfng in ;.lhe
- etil of May i900 has, with consent of a majority of Presbyte'rles, :uttlc:-
n'ml:i and accepted the plan of Union set forth in pr?posals submlttedU y.'t‘ e
Job t Union Committee as a plan to come into operation as scon as a Cl}n 111;;1
:{Lmtn hall have been duly passed, it being understood that the united 13\'0
shcallshave such common designation as may be agree%lupon, and thatn::::fl :;§
j ] Assembly may seem ;
i be adjusted as to the Genera! ) mee
del::\l'isasmt;ye S;naoti of the United Presbyterian Church at its meeting in May
w

.. the United Presbyterian Church; and whereas these Committees having met

A. C. AND PRIVY COUNCIL. 757
1900 has given effect to the agreement proposed by all action competent at ¥, I.. (8¢c.)
that stage : 1904

““ Therefore the General Assembly, with consent of a majority of Presby- ——

teries, enact and ordain as follows, viz. :— Free Crurcw

“I. That an incorporating Union may be effected by the Assembly in terms 0‘(‘(;8:;’;;‘:;”
of the Uniting Act herein set forth as follows, viz. ;— ABSEMBLY OF)
¢ Whereas the Synod of the United Presbyterian Church, at its meeting in vaz:roun

May, 1896, upon a proposal of the (zeneral Assembly of the Free Church of (LoRD).
Scotland for closer co-operation of the two Churches in their common work, JE—
cordially approved of the proposal, and, further, adopted a resolution in favour MACALISTER
of taking steps towards a Union with the Free Church of Scotland, and
appointed a Committee, which was reappointed at the meeting of the Synod

of 1897, to prosecute that object; and whereas t
having,

'S
Youna.

he Free Church Assembly, Arﬂmx.
in 1896, appointed a Committee to consider the subject, did, in 1897,

reappoint the said Committee with powers to confer with the Committee of T i
and communicated to one another the existing doctrinal standards, rules, and

methods of the two Churches, it appeared that in regard to doctrine, govern-

ment, discipline, and worship therein set forth, a remarkable and happy agree-

ment obtained between them, as also in particular in the views of the two

Churches with respect to the spirituality and freedom of the Church of Christ,

and her subjection to Him as her only Head, and to His Word as her supreme

standard, and that an incorporating union might harmoniously be accom-

plished ; and whereas Questions and a Formula to be used at ordination and

induction, as also arrangements for the support and training of the ministry - !
and for combining the methods and work of the two Churches, have been
agreed upon, and have been considered by the inferior Courts of the two
Churches—and in particular’—

[There is then set forth the plan of the union, with provision for the
ministry; training thereof; aged ministers and constitution of the General
Assembly.] “¢. ... and the Synod, having approved of the proposals sub-
mitted under the several heads of said Report as providing a satisfactory
scheme for an incorporating Union of the two Churches, remitted them to
Presbyteries . . . .> [And then the Free Church did the same. ]

e . after all which the Overture proceeded: “ Therefore the Gieneral
Assemby, with consent of a majority of Presbyteries, hereby enact and ordain
that the plan of Union set forth in the proposals hereinbefore referred to,
including the rearrangement of Presbyteries and Synods as that may be B
approved by next or any subsequent Assembly, is authorized and accepted by i
this Church with a view to an incorporating Union with the United Presby- bl
terian Church as a plan to come into operation as soon as a Uniting Act shall
have been passed by the General Assembly with consent of a majority of
Presbyteries of the Church, it being understood that the ugited Church niay

be declared to consist of the Free Church of Scotland as existin
to the Union,

g previously
and the Unijted Presbyterian Church as existing previously to

the Union, under such common designation as may be agreed upon ; and that
secondary details may be adjusted as to that Assembly may seem meet ;
¢ And whereas the Synod of the United Presbyterian Church, at its meet-

ing in May 1900, adopted the proposals which had been remitted in the
A. C. 1904, .

3 3k
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H. L. (8¢.) previous year to Presbyteries and Sessions, and by them finally approved of:
and further, having approved of the proposals respecting Presbyteries and
Synods, and the other practical matters agreed on as necessary to complete
Freg CHURCH the arrangements for entering into Union with the Free Church of Scotland
OF SCOTLAND 44 }aving also approved of the proposed Uniting Act, and of certain expres;

1904

L

(GENERAL

ASSEMBLY OF) Declarations which the Churches have in view in entering into Union, the

LA
OVERTOUN
(Logp).

MACALISTER
v.
Yovuxa.
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Synod remitted said Act and Declarations for final approval to Presbyteries
and Sessions :

«¢ And in the like manner the General Assembly of the Free Church of
Scotland, at its meeting in the same month of May 1900, approved of the
proposals respecting Presbyteries and Synods as then adjusted, and passed the
foresaid Overture, with the consent of a majority of Presbyteries, into a stand-
ing law; and approved of the said proposed Uniting Act, and also of the
foresaid Declarations, and remitted the same in the form of an overture to
Presbyteries:

«¢ And whereas in this month of October the General Assembly of the
Free Church of Scotland, with consent of a majority of Presbyteries, and the
Sysod of the United Presbyterian Church, have now sanctioned the form of
a Uniting Act, and also adopted the aforesaid Declarations, and having now
severally passed all Acts necessary for the consummation of the Union on the
terms agreed upon, having severally resolved to meet together for that purpose,
and are now met accordingly :

¢ Now, therefore, the sail General Assembly of the Free Church of Scotland
and the Synod of the United Presbyterian Church thus met, first of all desire
to express their devout thankfulness to the great Head of the Church, [and
80 on . And the Genersl Assembly of the Free Church of Scotland, and
the Synod of the United Presbyterian Church, empowered as aforesaid, do
hereby, in terms and in pursuance of the deliverances of their respective
Church courts, enact and declsre that the Free Church of Scotland and the
United Presbyterian Church do and shall henceforth constitute one United
Church; that the name of the United Church shall be The United Free
Church of Scotland, and that its Supreme Court shall be designated The
General Assembly of the United Free Church of Scotland.

«I. That the General Assembly of the Free Church of Scotland and Synod
of the United Presbyterian Church, when they have met for the purpose of
consmmating the Union, and have adopted the Uniting Act, shall thereafter
have the powers of a General Asgembly of the United Church. . . .

« [IL. That the Church enters into this Union, and authorizes it in view of
the following express Declarations, viz. :—

«1. The various matters of agreement between the Churches with a view
to Union are accepted and enacted without prejudice to the inherent liberty
of the United Church, ss a Church of Christ, to determine and regulate its
own constitution and laws as duty may require, in dependence on the grace
of God and under the guidance of His Word. :

«92. The Larger and Shorter Catechisms of the Westminister Assembly,
received and sanctioned by the General Assembly of 1618, and heretofore

enumerated among the doctrinal standards of the United Presbyterian Church, -

continue 1o be received in the united Church as manuals of religious instruction
long approved, and held in honour by the people of both Churches.

- e
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. 3. As this Union takes place on th i intai
3 A | e footing of maiataining the li
':, " ?n pattzi;:;il;ctiltonish;;:%forg recognised in either of the Chirches lﬁi;gnzf L Go
also of all Chu,rches whichyine:}ared e sperches ’md’ 2%
ool e foy ohes whic ime past have united with either of them Faer Chur

g ey See cause, to assert and maintain the views of °F SCO“""C‘]’I

truth and d whi i
uty which they had liberty to maintain in the said Churches,” (Guvenar
¥ ¥y d ABSSEMBLY OF)

.
O(vlf.m-oux
APPENDIX N iy
12. PREFACES to and EXT ' MacaLister
Grag, on the Par XTRACTS from CATECHISM by Rev. Andrew Y. v
Sco’rrimm - ){)CIPLES anfl CowsTiTUTION of the FREE CHURCH oF ﬂa.
) » ed by authority of the General Assembly, under the APPENDIX.

superintendence of the Publication Committee

P
REFATORY NOTE To THE PresENT EDITION.

» A I'.’mdable desire exists at i ‘
Xis present in certain inci
. quarters that the t
zo':thﬁnf;eel Chu:(;]l.l of Scotland should be emphatically procliir:::lpnxlpl;‘
how this can be better done than b : wide
: ¢ y a republicati i
:il;zlf:l{::ol:f ?el Free Church Catechism, published stfon af‘tle:-m:hzn%' .
tion—a boo w'lfi:l 1 \;?fortunately, bas of late fallen into comparative obsc:?;l'lr
and Aidrev.v Graye :):f 1;(' ::I\iﬂ:;)lr of this excellent catechism was the late ai)lye
ev. erth, than whom no men in Scotland k
f;glc:g:is :; :l;e Free .Church. The work was, however, revi::iwbbett:;]the
nd oo v LY € unanimous sanction of the Free Church’ General X . %“:
of gener, ll<1muy ﬁur years after the Disruption. It was earnestly recomsns\emd kM
se by that Assembly, “as containing a valuable summary o?ntlfi(:

Church’s history <hibiti i
3 history and exhibition of her distinctive principles, from the beginning
o

f
O Reformatlon to he present time. NO hmo has occurred since th t
t t t g : e al

time to make this recommendati
$ ation less applicable or i
mportant ; it i
:;}:Zg Z};‘a:h{zll the true-hearted ministers of our Church wixl)l rn?)l:vt ;v:}}dtl:t -
ve 1s new opportunity of givin, i i i s valusble
and instructive Free Church Catech?sm. B # wide circulation to this valuable
Edinburgh, Junre 1876. Jaxss Dacs, DD.

At Bdinburgh, the Ei
y ghth day of June, One TV 1
Hundred and Forty-seven Years. Session 30 ousand Bight

Which day the General A
ssembly of the F i
met and duly constituted; tnter alia ree Churel of Scotlend bei
T i , '
Cipkie Ozg.sts;lem(lj):]y having resumed consideration of the overtures on the ori
ciples of (I eD lgch‘,“l?g}rleeably to a resolution entered in their minutesprtm-
, Dr. Candlish was heard on t j i ion
s smamimouly st o he subject, and the following motion
“The General Assembl i
y having resumed consideration of
;)lf] t;h:,t reportf (?f the c'ommittee thereanent, and being d(::plt;]es:::;lflures’ e
" ;;cl;le a:ce o u.mtfuctmg t.hg people of this church, and especiall tho s
in the great pr{n01p1es which she has been called to maintain; y} a A
e th.elrczlxlttelz:m.n called: to the Catechisin on the Principles an(i C:) V“?;é “.\SO
18 Church, issued in December 1845, by authority of the P?xitll U:{OD
' ‘ ication

3 3E2
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H.L.(Sc) Committee, and since thet time circulated with la'rge a(fceptance in the land,
‘ and being satisfied with its soundness, as well as its suitableness to the pur-
.13.0: pose intended, approve generally of the same, as containing a \.mll'xable summary
Free CHURCH of this Church’s history, and exhibition of her distinctive principles, from the
OF SCOTLAND beginning of the Reformation to the present time, and ea.x:nesf.ly recomu?end
Aggﬂi‘?ﬁ,) its general use. And the Assembly authorise the Pubh(.:atlon Committee
. to superintend the issue of any new edition of the Catechism that ma.y.be
Overoun prepared, and to report upon it to the next General Assembly. And waiving
(L-oil-)-)' the farther consideration of the other matters referred to in the overtures and
MACALISTER the report as aforesaid, the Assembly appoint this Act to be read from all
Ty the pulpits on such an early Sabbath as may be agree(.i upon, at one or other
XE& of the ordinary diets of worship; on which occasion ministers are enjoined to
APPENDIX.  hreach to their people on the doctrine of the Headship of the Lord Jesus
- Christ as held by this Church, according to God's Word, as wel.l as the
peculiar responsibility of the Church, and of all her faithful people in regard

A 40 ;
S o it Extracted from the records of the General Assembly of the Free
Church of Scotland, by = TroMas PrrcaIry, Cl. Ec. Scot. Lib,

. = =

* *

Division 1.—The Church’s EXERCISE of her Freedom to Serve Christ
alone as her Head.

Q. 231. What Confessions of Faith were adopted by the Church of Scotland ?
A. The Old, or John Knox’s Confession, which was drawn up in 1560 ; and
the Westminster Confession, which was sanctioned by the Assembly in 1647.
Q. 232. Did the Church adopt them freely, or were they imposed wupon her by
the ctvil power ?
A. The Church freely adopted them.
Q. 233. Did not the State adopt them too?
A. Yes; but it was after their adoption by the Chureh.
Q. 234. When the Church substituted the Westminister Confession for that of
John Enox, had the sanction of the latter by the State been withdrawn ?
A. No; the Confession of John Knox had the sanction of the State at the
very time. ) .
Q. 235. Did the Church of Scotland always adopt such catechisms as she
thought necessary and fit for the Christian instruction of the pc.ople.’
A. Always; and her catechisms sometimes had the sanction of the State,
and sometimes no sanction but her own. o
Q. 236. Did she consult the will of the civil magistrate in inflicting her
consures ? B
A. She inflicted her censures on all offenders, both high and low, according
to her sense of the will of Christ.
Q. 287. What were her proceedings in regard to the form of her govemme;nt?
A. When she became convinced that it was not scriptural, she changed it.
Q. 238. How often did this occur?
A. Twice—in 1580 and 1638.
Q. 239. What circumstance was it which made the step she _tzfok on these
occasions a very striking exercise of freedom from the rule of the civil power? .
A. In both cases the form of government which she renounced and set aside
had the sanction and approval of the State at the time.
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Q. 240. How did she exercise her
Judicatories? 1904

4. She at once gave effect to her fundamental principle respecting the ——
equality of ministers, by admitting into her courts all who held the pastoral Free Crurcn

office, whether they were endowed or unendowed, and whether the charges °F ScoTLAND

L (GENERAL
they filled were civilly established or not. ASSEMBLY OF)
Q. 241. Was this all® : v,

4. No; by her sole appointment, ruling elders were, from the very first, O(‘fggg;fx
made members of her judicatories along with their pastors.

Q. 242. Did not the State EXPRESSLY sanction the Tight of ruling elders to sit M‘C‘;“STE“
in Church courts ¥

Youxa.
4. It did ; but not till the Revolution—one hundred and thirty years after —

the Church had admitted them. APPENDIX.

Q. 243. Are there any instances of this exercise of her freedom occurring T
subsequently to the Revolution % S . )

4. Yes; ordained chaplains and missionaries ‘were  received by her as
members of her judicatories till about the middle of the eighteenth century;
commissioners from the Scotch Church at Campvere, in Holland, sat in her
General Assemblies till the breaking up of that Church by the French invasion
in the days of Bonaparte; and she passed an Act in 1814, conferring on the
Scotch Church in India a right of representation in her supreme court—which
Tight has been enjoyed without interruption down to the present time.

Q. 244. Did the State never sanction the right of Campuerc or of India to be

JSreedom in regard to the composition of her H. L. 8¢

. represented in the General Assembly ¥

A. Never.
- - » = =

Q. 276. Is there not a statement in the Confession of Faith, on which
Erastians have fastened as favourable to their opinions ?

4. Such a statement there is in ch. xxiii. 3, which says, that “the civil
magistrate hath authority, and it is his duty to take order that unity and
peace be preserved in the Church, that the truth of Ged be kept pure and entire,
that all blasphemies and heresies be suppressed, all corruptions and abuses in
worship and discipline prevented or reformed, and all the ordinances of God
duly settled, administered, and observed. For the better effecting whereof, he
hath power to call synods, and to be present ai them, and to- provide that
whatsoever is transacted in them be according to the mind of God.”

Q- 277. Does this mean that the civil magistrate s himself to administer the
government of the Church ?

4. Buch cannot be the meaning ; for that would be to assume the power of
the keys, which the Confession says he must not do; and it would be incon-
sistent with the doctrine laid down in the Confession, “ that the Lord J esus, as
King and Head of his Church, hath appointed a government therein in the
hands of church officers.”

Q. 278. Does it mean that the civil magistrate 1s to receive appeals from the
decisions of the office-bearers of the Church, and Jinally to determine in the cases
thus brought before him ?

4. Such cannot be the meaning ; for then the government would be in the hands
of church officers conjointly with the magistrate ; whereas the Confession declares
that it is “in the hands of church officers, distinct Jrom the civil magistrate.”
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H. L. (Sc) Q- 279. Does it mean that, when controversies arise, and the Dpeace of the
1904 Church is broken by the disputes of its members and office-bearers, the magistrate
v~ is entitled to call the parties before him, to give judgment between them, and

FREe CHURGH thereafter to compel the Church to proceed in confor mity with his views?

OEG\;::::?D 4. Buch cannot be the meaning; for the Confession teaches that * there jg

ASSEMBLY or) no other Head of the Church but the Lord Jesus Christ,” and it also declares
that ¢t belongeth to synods and councils ministerially ” (that is to say, under

0(‘;’)‘:3;7 N Christ) “to determine controversics of faith and cases of conscience, and to set
J— down rules and directions for the better ordering of the public worship of God

MACALISTER apd government of his Church;” and in this very passage it is intimated that

YO'[)J.NG. the magistrate cannot effectually accomplish the object it is his duty to aim
_— at, without resorting to the authority of ecclesiastical assemblies.

APPENDIX. Q. 280. Does it mean that, when Church and State differ on any question of
- Church polity, or discipline, or Scripture principle, the State must alway ys be

held to be in the right, and it is the duty of the Church to succumb; or that, on

certainly known), the Church may be compelled by the civil arm to give way ?

4. In that case there would be another head than the Lord Jesus Christ,
and there would not be, in any reasonable meaning of the words, a government
in the Church * distinct from the civil magistrate.”

Q. 261, Does it mean that the magistrate shall make the Cliurch obey Lis Acts
of Parliament 2

4. Noj it says expressly that he is to provide that the things done by the
Church shall be “according to the mind of God.”

Q. 282. Does it mean that ecclesiastical synods cannot be held unless he is
pleased to convoke them ?

4. Tt says nothing like that; his power to call synods, when he wishes to
consult them, and to have their aid, neither excludes nor infringes on the
Church’s right to hold them when she thinks them necessary; as is specially
shown in the Act of Assembly, 1647, by which the Confession was approved
and adopted.

Q. 283. Does it mean that he may lawfully infringe on the freedom of
synodical deltberations?

4. Such cennot be the meaning; for, in doing so, he must arrogate the
power of the keys, destroy the distinction between civil and ecclesiastical
government, and make himself head of the Church; and a synod acting under
coercion would, in respect of character and authority, be indeed no symod
at all.

Q. 284. What, then, is the meaning of it?

4. The meaning of it is that the magistrate hath authority, and it is his
duty, in his official capacity, to concern himself about the interests of religion
and the welfare of the Church; and, in such ways as are competent to him,
consistently with Christ’s exclusive Headship in the Church, and the rights of
that government which is “distinct from the civil magistrate,” namely, by his
example, his influence, and his legitimate control over temporal things, to take
order (not to give order, or command, but to ¢ake order, or provide) for their

advancement.
* . - . .

the supposition of the State being in the right (a-thing which, however, cannot be"
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CALGARY AND EDMONTON RAIL- QUPPLIANTS -
WAY COMPANY AND ANOTHER . . !

AND

THE KING . RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF CANADA.

Canadian Act (53 Vict. ¢. 4)— Orders in Council thereunder— Construction—
Grants thereunde: tnclude Mines and Mmerals

Held, that the appellant railway company, being entitled under Canadian
Act 83 Vict. ¢. 4 and an Order in Council made in pursuance thereof to
grants of Dominion lands as a subsidy in aid of the construction of their
railway, were entitled to_them without any reservation by the Crown of
mines and minerals except gold and silver. The Dominion Lands Act,
1886, and the Regulations of 1889 thereunder, which prescribe a reserva-
tion to that effect, do not apply. They relate only to the sale of Dominion
lands and tothe seftlement, use, and occupation thereof. The grants in
quest\on ‘were not by way of sale.

SUNRE DO P

ArPEAL from a decree of the Supreme Court (April 29, 1903) A

affirming by an equal division of opinion a decree of the
Exzchequer Court (Nov. 10, 1902).

The question decided in this appeal related to certain
Dominion lands granted to the appellant railway company
by way of subsidies in aid of the construction of their railway,
whether these grants were subject to a reservation in favour
of the Crown of mines and minerals. That depended upon
whether the general law prescribed by the Lands Acts and
Orders in Council made thereunder applied, or whether the
special Dominion Act (53 Vict. c. 4) and special Orders in
Council thereunder authorizing the grants in question in effect
overrode the general law and rendered the grants free of
reservation except as regards gold and silver.

Both the special and general legislation are sufficiently set
out in their Lordships’ judgment.

* Present: Lorp MacNagHTEN, Lorp Davey, Lorp RoBerTsoN, LoRp
LiNpLEY, and S1r ARTHUR WILSON.
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